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Motto: The role of the international criminal law does wonsist only
in doing justice, but also in describing realitydan contributing
to similar wrongdoings not being repeated.

INTRODUCTION

Even in remote history the integral part of leggtems of individual
states was criminal law. Its aim was to maintam thinimum standard of
behaviour of individuals in a certain society. Thoeystituted a population,
the subjects of the king. The king was not respmadior his actions, and
therefore he could freely handle not only his pgoviert also the territory
and the people themselves. Later this positiorhefsovereign was weak-
ened by various documents which guaranteed thelgoeepain fundamen-
tal rights and freedons.

As they have developethe respect for basic human rights has become
one of the key factors on the path of transfornrmatibthese societies into
modern democratic rule-of-law states. The so-catldture of impunity of
an individual for his own actions, regardless af farmal status, istill not
a concept of the past. Not only historical but alsoent experience has
shown that the activity of national judicial autities itself often fails to
ensure the prosecution and punishment of the offsnaf the most serious
crimes of concern to the international communityaashole. During the
twentieth century, traditionally internal criminiw gradually gained its
place in international law.

International law is traditionally defined as a ektules that govern re-

lations between states. [69, p. 20] Of course ctireept remains basically
the same, but it should be noted that an indivithaal alsdeen considered

! Apart from Magna Charta in England in 1215, thems for example the English Bill
of Rights in 1689, the American Declaration of Ipdadence in 1776, and the French De-
claration of the Rights of Man and of the Citizanli789.
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as a subject of international law since the 19400sis approach is shown,
inter alia, in two areas; namely, the protectiomoman rights and interna-
tional criminal justice. In these cases the indraldmay also invoke an
international law or it can be directly applied.rifan rights and internatio-
nal criminal law actually represent different pesfives of the same
problem. [4, p. 12] One determines a certain spattén which the indivi-
dual may not be interfered and the other consstatpenalty for the mass
violation of these rights. Therefore it is pertihémdefine international law
in a broader sense of the word and that is, wigane to its purpose, as
a set of legal rules which secure the peacefutenie and continuous de-
velopment of the international community. [67, §.15

International criminal law is a relatively new lédpmanch and as such it
is experiencing a striking development. Based goeggnce with thead
hoc criminal tribunals in the nineties, in 1998 thenoStatute was signed,
the treaty that established the International GrahiCourt which should
have universal competence and whose purpose imistpthe most serious
crimes under international law — genocide, crimgairsst humanity, war
crimes and the crime of aggressiofhe new permanent court has consi-
derable ambitions; namely to become a ground-bngaistitution which
would change the often idle approach of the inté&wnal community. The-
refore it could become an effective tool in théhfiggainst the aforementio-
ned crimes. The question is whether it will be sssful.

The content of this publication is the characteriahd analysis of the
operating rules of the International Criminal Coamtd an evaluation of cer-
tain controversial issues regarding its runningsthi, the historical events
that led to the establishment of the Court anddthocpredecessors will
be described. Then, a necessary amount of spateviged to the Rome
Statute as an establishing document of the IntematCriminal Court, the
description and analysis of its content, and ppakty the Court’s jurisdic-
tion which is often criticised by representativdssome states. It will be

2 But it is important to point out that the interioaial legal personality of an individual is
qualitatively different from the personality of &ta or international organizations, especially
with regard to their norm-creating capacity. [6585—92].

3 At present, the Court does not have the jurisslictiver the crime of aggression. The
analysis of this issue is the content of chapter 7.
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also necessary to deal with the attitude of thestes and the overall criti-
cal analysis of the Rome Statute. Also the funatigrof the Court will be
demonstrated on cases currently being heard. Ticeroe of the work will
be the analysis of the results of a Review Confaremhere a new defini-
tion of the crime of aggression was adopted. Irckion the findings will
be summarised and certain conclusions about thiuien will be drawn
from them.

At this point it is appropriate to specify the tojif this publication. The
presented work will not analyse in detail eithéminal and procedural is-
sues, or practical examples of cases currentlygble#ard or the operating
of individual ad hoccriminal tribunals. On the contrary, the key contef
the work will be an analysis of the legitimacy betestablishment of the
Court and its jurisdiction, a critical study of tifi@unding document, and
last but not least, an explanation and analyste@hewly defined crime of
aggression.
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1. HISTORICAL DEVELOPMENT
AND THE EMERGENCE OF INTERNATIONAL
CRIMINAL LAW

In the 1930s and 1940s, when leaders of Nazi Germame devising
the realisation of their political course, they wavell aware of what hap-
pened during the First World War in Armenia. Thégoarealised that the
affair had been “forgotten” and no one had beemdnoto justice. During
the years 1915 and 1916, approximately 1.5 milAomenians, out of the
total number of 2 — 2.5 million, were systematigdtllled in the former
Ottoman Empire in what is now Turkey. The main dtgp the representa-
tives of the Ottoman government never appearectoud. [75]

Efforts to punish the initiators of the First WoNdar came to nothing
too. The Allied Powers pressed for a prosecutiomdhelm 1l, German
Emperor. On the basis of Article 227 of the Treaftyersailles, he should
have been accused td supreme offence against international morality
and sanctity of treaties’[5, p. 3] For this purpose a special court compo-
sed of five judges, coming from the USA, the Unit€idgdom, France,
Italy and Japan, should have been established.Tr&] former German
Emperor was never brought to justice due to palitimwillingness of the
Netherlands where he was granted asylum.

International criminal law started to be distinguished from interna-
tional law after the Second World War, with the egemce of the first in-
ternational criminal tribunals. In a broader seokéhe word, international
criminal law can be considered a legal branch stingj of four dimensions.
These dimensions are international criminal lavelfitssupranational, or
more precisely European criminal law, legal coopenain criminal ma-
tters and regulation of the application of crimiteal in cases with an inter-
national elemertin the narrower sense, international criminal iéself
can be understood as a set of norms of internatiamareferring to the

“In original: Volkerstrafrecht, Supranationales, insbes. Eurogiiés Strafrecht, Rechtshil-
ferecht, Strafanwendungsrecf@8, p. 30—-31]
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punishment of individuals who have committed offehdor sanction of
which international cooperation is needed. [66138]

The basic element and the reason for formationtefmational criminal
law is crime under international law. Antonio Cassese assumes that
crime under international law results from the clative presence of four
elements. Firstly, it must be a violation of cuséwyninternational law. Se-
condly, it has to be a breach of rules which protiee values that are con-
sidered to be important to the international comityuas a whole, and
therefore they are binding for all states and iidligls. In addition, there
must be a universal interest in the suppressiauch crimes. And last but
not least, in such a case no state can plead intynahian offender. [3,
p. 11-12]

In the traditional concept which is adopted frora Btatute of the Nu-
remberg Tribunal, there are three categories ofiesi under international
law, namelycrimes against peace, war crimes and crimes againsu-
manity. [70, p. 9-10] The last-mentioned was a basisierformulation of
the crime of genocide which is often mentioned tsnoiwn because of its
gravity. There is a general agreement among tH®esithat it is a conduct
of individuals which has a legal basis directlyiimernational law. This
means that in these cases international law sutestifor statutes for pur-
poses of criminal prosecution. It applies regasliefsthe fact whether na-
tional law provides the criminalisation of a cemté@iehaviour or not.

1.1 AD HOC TRIBUNALS®

Based on bitter experience, several proposalshrestablishment of
the International Criminal Court were alreathafted in the interwar period.
But either those were never stated in an offic@wment, or did not re-

® Professor Pavel Sturma’s lecture is the souraerafmber of pieces of information in this
subchapter. The lecture was part of an academimaenvhich was organized by the Czech
National Group ofAssociation Internationale de Droit Pén@IDP). The seminar was con-

cerned in issues regarding implementation of tlaeu$ of the International Criminal Court
in the legal system of the Czech Republic. [84]
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ceive the required number of ratifications. Duetack of political will no
permanent criminal court was created.

Unfortunately, several mass crimes have been cdeunéround the
world since the 1930s. After the crimes had beenritted, there wawit-
hin the international community a general agreentiesit it was necessary
to bring the perpetrators before the court andgfutiiem. Since there was
no international court which would be competenti¢cso, in such cases in-
ternational criminal tribunals were constituted fogiven specific case, on
anad hocbasis. The first of them were two criminal triblsafter the Se-
cond World War. After a long pause these were ¥odld by others during
the 1990s. The first two of these were set up lkeyUN Security Council,
but the following ones have a specific hybrid natur

1.1.1 INTERNATIONAL MILITARY TRIBUNALS AFTER THE
SECOND WORLD WAR

International military tribunals at Nuremberg andkyo represented
a sequel tahe old international law of war, which allowed tbecupying
powers to establish an interim justice. Nevertrgeléisey become an im-
portant milestone in the development of internaioeriminal law. Criti-
cism is directed against so-call&iegerjustitavhich means that justice is
subordinated to the will of the victors. This coptcef justice is attacked
not only because of retroactivity. Other objecti@re raised against the
fact that some judges participated in drawing wpstatuteof the court. In
addition, no criminal investigation was conductgghinst the Allies, e.g.
with regard to the military necessity of bombingeBaen or the vast loss of
civilian lives due to dropping atomic bombs on HKhona and Nagasa-
ki. [98, p. 204] These processes became an impomdastone primarily
because international law was applied instead tdmel law.

In August 1945 the victorious powers adopted aneAgrent for the
Prosecution and Punishment of the Major War Crifsimnd the European
Axis, with a Charter of the International Militafiyibunal attached, the so-
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called London Charter. Within the Agreement thrameswere defined —
crimes against peaeyar crimes and crimes against humanity.

After the process the International Law Commissias entrusted by
the General Assembly of the UN with drawing up al€of Crimes against
the Peace and Security of Mankind. In 1950 the Cizsion formulated
the following principles of international law, thiduremberg Princi-
ples [51]

VI.

Any person who commits an act which constitutasnaecunder inter-
national law is responsible therefore and liablepimishment.

. The fact that internal law does not impose a pgnfat an act which

constitutes a crime under international law doetnetieve the person
who committed the act from responsibility undeeiinational law.
The fact that a person who committed an act whatstitutes a crime
under international law acted as Head of Stateasponsible Govern-
ment official does not relieve him from respongipilinder interna-
tional law.

. The fact that a person acted pursuant to orderi®Government or of

a superior does not relieve him from responsibilityder internatio-
nal law, provided a moral choice was in fact poksib him.

Any person charged with a crime under internatiotel has the
right to a fair trial on the facts and law.

The crimes hereinafter set out are punishable ames under interna-
tional law:

(a) Crimes against peace:

() Planning, preparation, initiation or waging of a waf ag-
gression or awar in violation of international #kes,
agreements or assurances;

(ii) Participation in a common plan or conspiracy foethccom-
plishment of any of the acts mentioned under (i).

® Crime against peace is currently understood amaedaas the crime of aggression. Very
simply put, it concerns a situation when a particutate conducts a military attack against
another state.
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(b) War crimes:

Violations of the laws or customs of war which g, but are
not limited to, murder, ill-treatment or deportatido slave-la-
bour or for any other purpose of civilian populatiof or in occu-
pied territory, murder or ill-treatment of prisoreof war, of per-
sons on the seas, killing of hostages, plunderbfip or private
property, wanton destruction of cities, towns, dlages, or de-
vastation not justified by military necessity.
(c) Crimes against humanity:

Murder, extermination, enslavement, deportation attter inhu-
man acts done against any civilian population, ergecutions on
political, racial or religious grounds, when suchta are done or
such persecutions are carried on in execution aharonnection
with any crime against peace or any war crime.

VII. Complicity in the commission of a crime againstqegaa war crime,
or a crime against humanity as set forth in Prineip/l is a crime un-
der international law.

The Nuremberg Principles defined the core of irdgamal criminal law
for the second half of the 20th century and thati@hship between the
individual, the state and the international communio quote one of the
judgements of the TribundiCrimes against international law are commit-
ted by men, not by abstract entities, and only inyighing individuals who
commit such crimes can the provisions of intermatiolaw be enfor-
ced.” [2, p. 19-20]

Based on the Statute of the Nuremberg Tribun&harter of the In-
ternational Military Tribunal for the Far East was established in para-
llel in Tokyo. It was adopted only on the basisaa$pecial proclamation
made by General MacArthur. An interesting facthrs tregard is that du-
ring the Tokyo process, the Japanese Emperor, itbrolas not tried, un-
like other offenders. This was due to the specifiture of Japan where the
imperial family enjoys high authority ovéhe people, even though there
was evidence that the Emperor himself issued saaher®to commit cri-
mes. [82]
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1.1.2 INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMIR
YUGOSLAVIA

After the Cold War the international community'seation was more
focussed on local conflicts, and especially onabeflict which took place
in the former Yugoslavia, in Europe, the stabibfywhich is in the interest
of many world powers. An International Criminal Buinal for the former
Yugoslavia (ICTY)was instituted by the UN Security Councilin 1993
by aresolution No. 827 under Chapter VIl of the @Narter which has
a binding effect on all UN member states. Yet tloai€s jurisdiction itself
is often questioned mainly by the defenddnts.

As opposed to previous tribunals this one was aohdled by a victo-
rious party. The Tribunal was competent to judgéndividual of any party
of a war conflict who had committed violations otarnational law. This
was the next step made towards the removal oftingufrom international
criminal judiciary. Also the highest punishment gibse, compared to the
postwar courts, was imprisonment for life inste&the death penalty.

The Court is located in The Hague. With respecitdaerritorial and
temporal jurisdiction [78] the Court is competent to prosecute crimes
which were committed on the territory of the fornvergoslavia since 1 Ja-
nuary 1991. Regarding its personal jurisdictiore @ourt is authorised to
try natural persons.

Subject-matter jurisdiction was determined in saakay that the Inter-
national Criminal Tribunal for the Former Yugoskaprosecutes the fol-
lowing crimes:

= Grave breaches of the Geneva Conventions of 1949;

= Violations of the laws or customs of war;

= Genocide;

= Crimes against humanity.

" The legitimacy of the tribunals is sometimes gieestd. In particular, that the UN Security
Council has the competence to decide in matterardary international security under the
Charter of the UN, but does not have judicial corapee.
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The jurisdiction of the Tribunal in relation to theisdiction of national
courts is based on the principle of concurrencerdlis a parallel compe-
tence of national courts and the Tribunal but {B&Y is superior to na-
tional courts. Thus, the ICTY’s verdict is not rewiable by the national
court, while at a request of the Tribunal in a@ercase, the national court
must transfer a pending case to the Tribunal. Thiteumal may also exam-
ine crimes already heard by national courts iféhsra reasonable ground.
It is a case of the principle of concurrence wité priority of the Tribunal.

In 2011 Ratko Mladi was apprehended. He was accused primarily be-
cause of his role in the Siege of Sarajevo anddsigonsibility for the Sre-
brenica massacre. The massacre was the vastest igetkind in Europe
since the end of the Second World War. Less thanmenths later Goran
Hadzi, the former President of the Republic of Serbiamjika, was
caught as the last suspect sought. He was acctigeatsecution of non-
Serb citizens.

1.1.3 INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

In the 1990s, there were tensions escalating baettteeHutu and Tutsi
ethnic groups in Rwanda. The events culminated9igdlwhen the Hutu
militias killed about 800,000 Tutsis or moderatetiuin just a hundred
days. As aresult of the conflict about 2 millioagple became refugees.
Even though the UN had its international unitslacp and had information
about the situation, the international communitys\gtll not able to react
quickly and prevent the crimes.

Subsequently, in 1994 the UN Security Council igsagesolution No.
955 under Chapter VIl which established the Inteonal Criminal Tribu-
nal for Rwanda (ICTR) in the manner of the ICTY eT@ourt is located in
the Tanzanian city Arusha. As for ifarisdiction, [ 70, p. 99-104] the
Court has material competence over the three fatlgwategories of cri-
mes:

= Genocide;
= Crimes against humanity;
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= Violations of Article 3 common to the Geneva Cori@ms and of
Additional Protocol I8

The Court’s territorial and temporal jurisdictionalso distinct from the
one that the ICTY has. The jurisdiction applies oty in Rwanda but also
in the territory of neighbouring states on conditibat crimes are commit-
ted by Rwandan citizens. Compared to the ICTY témeporal jurisdiction
of which is limited only at the beginning, the ICTRlimited to the crimes
committed from the beginning to the end of 1994n€&wning its relation-
ship to national courts, the ICTR is regulatechia same way as the ICTY.
The principle of concurrence with the priority af aternational tribunal
applies here as well. Considering the range ofesicommitted, the Court
concentrates only on persons responsible for tigedh massacres. Parallel
to this, a decentralised community system of stedgbacacacourts was
established which tried the majority of crimesludtttime.

The International Criminal Tribunal for Rwanda lzdways been, rather
without justification, in the shadow of its oldeother. However, during its
existence more than 60 people were convicted afneecand 10 were
acquitted. [41] For example, at the beginning ot@&mwber 2010, a former
commander of the Ngoma Camp, lldephonse Hategekinvaas convicted
of genocide and crimes against humanity with adéetence. [43]

Due to the fact that the ICTY and the ICTR haveady managed to
hear the majority of cases and also due to beiingaacial burden on the
UN, in 2010 the Security Council adopted a Resotutlo. 1966, with the
Statute of thelnternational Residual Mechanism for Criminal Trib u-
nals attached. Although its designation contains thedwaechanism” it
is essentially a new criminal tribunal which wilulsstitute both of the
above-mentioned courts. The operation of the Raéidiechanism starts in
July 2012 for the ICTR and in July 2013 for the XCTit will probably be
operating in parallel with the original courts mveral years. After the clo-
sure of the ICTY and the ICTR, the Residual Meckanprovides an ad-

8 This item defines a certain humanitarian minimwmn divil wars. The minimum is con-
tained in Article 3 common to the Geneva Conver#tioh1949, and also in the Additional
Protocol Il of 1977, which develops and completesdrticle. This definition contributed by
the inclusion of an internal armed conflict in tetegory of war crimes.
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vantage to the effect that it can exist in a kifdastand-by mode with
a minimum number of employees. Nevertheless, ifethe a wanted off-
ender caught it can activate its functioning. Isstedated to the execution
of a sentence of convicted persons will also féthin its competency. [91]

1.1.4 SPECIAL COURT FOR SIERRA LEONE

From 1991, there was a civil war in Sierra Leonevds accompanied
by particularly cruel methods of fighting and alspthe mass use of child
soldiers. The basis for a peace process was the [Reace Accord in 1999.
At the request of President Kabbah, the UN Secutibuncil adopted
a Resolution No. 1315. The Resolution challenged Skcretary General
Kofi Annan to negotiate an agreement with the gornent about a consti-
tution of a new independent criminal tribunal. Sadpgently in 2002 an
international treaty establishing a Special Court for Sierra Leone (§CS
was signed between the UN and the government ofaSieone.

It should be pointed out that it was a new waystéblishing an interna-
tional criminal tribunal. Previous courts were ¢eebeither on the basis of
multilateral agreements or a resolution of the Ud¢Bity Council. While
the ICTY and the ICTR have the character of subsjdorgans of the UN,
the Special Court for Sierra Leone has its legaisbm a bilateral agree-
ment. The disadvantage of such a form of constitutif a court, as oppo-
sed to the creation of a court on the basis osaluéon of the UN Security
Council, is that it does not constitute a duty ébhner states to cooperate
with the tribunal in the case that the perpetratdrsrimes are located in
their territory?

%As an example the President of Liberia of thaketi@harles Taylor, can be mentioned. He
was accused by the Court and then he lived in éxildigeria which refused to extradite
him for several years.
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Within a brief characteristic of thrisdiction of the Court it must be
said that subject-matter jurisdiction of the SpeC€iaurt for Sierra Leone
covers, on the basis of its Statute, the followgrignes:

= Crimes against humanity;

= Violations of Article 3 common to the Geneva Coni@ms and of
Additional Protocol Il;

= QOther serious violations of international humamdtadaw;
= Crimes under Sierra Leonean law.

The mentioned provisions are taken substantiatinfthe Statute of the
ICTR with the exception of the crime of genocidésd its jurisdiction in-
cludes other serious violations of internationahlaunitarian law. The range
of crimes was designated according to the crimeistware characteristic
for the conflict in Sierra Leone. The crimes menéid also complement
certain serious criminal offences under the lawsSSigiira Leone. As for
territorial jurisdiction, it applies only on thertiéory of Sierra Leone and in
the time period from 30 November 1996. It is subjeccriticism because
the temporal jurisdiction does not cover the ergedod of the civil war.

The Court is located in the capital of Sierra Ledfreetown. There was
an exception in the case of the former Liberiarsident, Charles Taylor,
who was accused of war crimes for his role in il# war in Sierra Leone.
Based on a resolution of the UN Security Counbg, trial was moved for
reasons of safety to The Hague in the Netherldnd2012, Charles Taylor
was found guilty of aiding and abetting the commeissof war crimes and
has been sentenced to 50 years in prison. Thugdare the first former
Head of State to be convicted of war crimes siheeMuremberg trials in
1940s. [49]

The SCSL is, because of the way in which it waate and its applica-
ble law, often referred as a so-callatked court. For one thing, the appli-
cable law comprises international and national I&ar. another, the com-
position of the court panels is mixed as the judgesappointed by both the
UN Secretary General and the government of Siee@ané. It should be
said that the model of mixed criminal tribunalsy®d relatively successful,
as shortly after others began to appear.
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1.1.5 EXTRAORDINARY CHAMBERS IN THE COURTS
OF CAMBODIA

In 1975, an ultra-left organisation, the Khmer Reugok power over
Cambodia. Then the government of the Khmer Rougeovarthrown dur-
ing a Vietnamese military intervention in 1979. @&part of its political line
the organisation outlawed all religions, closedostf and started to physi-
cally liquidate all its political opponents, supgs of capitalism, and peo-
ple with practically any kind of education. Duritigese four years around
1.7 million people became victims of exterminatiogpresenting one fifth
of the population of the state.

Due to political reasons, punishment of the crimes not considered
until the 1990s. Cambodia’s government rejectedrée®mmendation of
an expert group of the UN who suggested creatingdamoctribunal under
the auspices of the UN. Thus, a compromise solutias the establishment
of a tribunal which would be part of Cambodia’sdkgystem and would
consist both of international and national judde<2001, Cambodia appro-
ved the establishment of the Extraordinary Chaminetise Courts of Cam-
bodia.

They have the character of mixed judicial chamlzerd crimes under
both national and international law fall within teeope of theijurisdic-
tion, regardless of the nationality of the perpetraWithin the subject-
matter jurisdiction of the Chambers fall the crimesler domestic law —
homicide, torture, religious persecution, and cdroader international law
— genocide, crimes against humanity, grave breachdése Geneva Con-
ventions, destruction of cultural property durimghad conflict and crimes
against internationally protected perséhs.

0 Under domestic law — homicide, torture and religigersecution under the Cambodian
Penal Code of 1956, under international law — gieleopursuant to the Convention of 1948,
crimes against humanity under the Statute of tHeRIGyrave breaches of the Geneva Con-
ventions of 1949, destruction of cultural propettying armed conflict pursuant to the Con-
vention for the Protection of Cultural Propertytire Event of Armed Conflict of 1954, and

crimes against internationally protected personrsyant to the Vienna Convention of 1961
on Diplomatic Relations.
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In Cambodia five prominent leaders of the Khmer gowere charged.
One of them was Kaing Guek Eav, nicknamed “Duchg tormer com-
mander of the S-21 prison where a systematic extetran of people was
executed. The others were Nuon Chea, the formeutpepecretary of the
Communist Party and so-called Brother Number TwaoglSary, the for-
mer Deputy Prime Minister for Foreign Affairs, hisfe leng Thirith™ the
former Minister of Social Affairs, and Khieu Sampha#he former Head of
State. [40]

In 2010, the Court gave its judgement in the fiaée and Kaing Guek
Eav was sentenced to imprisonment of 35 years.t®hé previous deten-
tion, the sentence was mitigated to 19 years. Bthteabeginning of 2012,
the Supreme Court Chamber quashed the decisiorsameénced Kaing
Guek Eav to life imprisonment. [39]

1.1.6 SPECIAL TRIBUNAL FOR LEBANON

On 14 February 2005, there was a massive terrattistk in Lebanon.
The explosion of a car full of explosives killecetformer Lebanese Prime
Minister, Rafic Hariri, and a further 22 people. the end of the year, the
Lebanese government asked the UN to establisbuntl which would try
those responsible for the attack. A tribunal waaldished by a Resolution
No. 1757 of 30 May 2007, with an Agreement betwi#enUnited Nations
and the Lebanese Republic on the establishmeniSgieaial Tribunal for
Lebanon (STL) attached. The tribunal has also dici®n over other at-
tacks in Lebanon between 1 October 2004 and 12 bleee2005 if it is
proven that they are connected to the events &febfuary and are of simi-
lar nature and gravity. [57]

Compared to the other aforementioresdi hoc criminal tribunals, the
Special Tribunal for Lebanon has some differenbas are worth mention-
ing: [65, p. 786]

1. The Tribunal should have been created by a biledgr@ement. Ne-
vertheless, there were problems with ratificatisn, the Tribunal
was activated by a resolution of the UN Securityu@al, which
replaced the agreement mentioned.

1 Her indictment was suspended due to poor heatitliton.
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2. No crimes under international law fall within thebgect-matter
jurisdiction of the Tribunal, only the bomb terdriattack concer-
ned. Thus the Tribunal will not be operating agaice the cases re-
lated to the bomb attack are heard.

3. Despite its international base and a mixed comiposivf judges,
the Tribunal applies national Lebanese criminal law

The Tribunal is located in The Hague and currethiéyinquiry is in pro-
gress. Right from the beginning, there were venyaagnt opinions on the
part of the Lebanese that some high-ranking Syoféinials were behind
the attack. This belief was even strengthened tsri@in lack of coopera-
tion on the part of Syria. [22] During 2011, fouzgple linked to the Hez-
bollah were submitted an indictment, and subsetjuaniest warrants were
issued against them.

Court Tribunal | Status
created

International Criminal 1993 161 indicted: 64 sentenced, 13 acquitted,
Tribunal for the Forme 13 referred to national court, 36 indict-
Yugoslavia (ICTY) ments withdrawn, 35 persons on trial,
including Radovan KaradZi Ratko
Mladi¢ and Goran HadZi

International Criminal 1994 72 cases completed: 62 sentenced, ten

Tribunal for Rwanda acquitted, two cases in progress, nine

(ICTR) fugitives

Special Court for Sierra 2002 13 indicted: nine sentenced, including

Leone (SCSL) Charles Taylor, three deceased, one
fugitive

Extraordinary Cham- 2006 Five senior Khmer Rouge leaders indic¢-

bers of the Courts ted: one proceeding suspended, Kaing

of Cambodia Guek Eav sentenced to life imprisonment

Special Tribunal for 2007 Four persons indicted

Lebanon

SourceThe Economis{47] according to the updated information of ceunt June
2012.
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1.1.7 SPECIAL PANELS IN EAST TIMOR

A former Portuguese colony, East Timor was occupigdndonesian
armed forces from 1975. In 1999, a referendum ubldéisupervision was
held under an agreement between Indonesia andg@brithree quarters of
the population voted in favour of independence.epaehdence was de-
clared on 20th May 2002. [92] But before the rafeem, and especially
after the publication of the results, the East Timmilitia supported by the
Indonesian army committed numerous acts of violence

Therefore the UN Security Council adopted resohgjovhich authori-
sed a presence of international forces in East fjianed established a Uni-
ted Nations Transitional Administration in East DiM{UNTAET). At the
initiative of the UNTAET Special Panels were créateomposed of East
Timor and international judges, with the majorityam international ele-
ment, as in the case of the SCSL.

With respect to jurisdiction, having a specificinatlity was not a con-
dition. Material jurisdiction covered crimes of g&ide, war crimes, crimes
against humanity, murder, torture and sexual crimebke period between
1 January and 25 October 1999. The applicable lag wdonesian crimi-
nal law, provided that it was in accordance witteinational law and the
regulation issued by the UNTAET. A definition ofrgeside was adopted
from the Convention on the Prevention and Punishménhe Crime of
Genocide of 1948, a definition of torture from fBenvention against Tor-
ture and Other Cruel, Inhuman or Degrading TreatroerPunishment of
1984.

A definition of crimes against humanity and wanmees was adopted
from the already existing Rome Statute of the hadonal Criminal Court.
As for a transfer of the accused, the Court faethn problems because
the Indonesian authorities were not willing to yutlooperate with Special
Panels, even though the agreement existed.
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1.1.8 JUDICIAL SYSTEM IN KOSOVO

As a result of the ethnic conflict between the Sexbd the Albanians in
Kosovo, there was a NATO military intervention agsithe Federal Repu-
blic of Yugoslavia. Later the agreement governingithdrawal of Yugo-
slav armed forces was concluded between theseepahti 1999, the UN
Security Council adopted a resolution which plalkedovo under a tempo-
rary United Nations Administration (UNMIK). The adhistration passed
a regulation, creating mixed panels with the pgrditon of international
judges and prosecutors.

The UNMIK does not specify which crimes should bed by the pan-
els, but provides this option in case of a douldualthe impartiality of
a process. In the case of trying “serious crimé®g, prosecutor, defendant
and defence counsel are entitled to ask the UNMIGHe involvement of
international judges or prosecutors. [6, p. 111124t is how the panels in
Kosovo differ from the Special Panels in East Timehich have special
material jurisdiction. In Kosovo, there are natiboaurts completed by
international judges.

1.1.9 SUPREME IRAQI CRIMINAL TRIBUNAL?

After a military intervention in Iraq and the falf Saddam Hussein in
2003, the former Iraqi President was captured. Wdmnsidering how the
perpetrators of the crimes which occurred in Iragld be tried, there were
several options.

One of the options was the creation of a court bgcsion of the UN
Security Council, using the same model as the 1GHY ICTR, but they
are relatively costly and slow. The next option was establishment of
a court, following the example of the Special Cdort Sierra Leone. But
this type of a court is not funded from the UN beilgo there may arise
some problems with financing it. Also, if theredsourt which was not
constituted by a UN Security Council resolution @ndhe Chapter VII,

12 The former Iragi Special Tribunal for Crimes AgstitHumanity.
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states are not obliged to cooperate with the camt finally, the Iraqi
party insisted on engaging the Iraqi judiciary aso keeping the death
penalty, which practically eliminated the optionopéating an international
tribunal.

So the Statute of the court was adopted by passlag. Thejurisdic-
tion of the court includes the period from 17 July 1868 May 2003, and
applies both to Iragi nationals, and those whaeselent in the territory of
Irag. [76] The subject-matter jurisdiction covemgehocide, crimes against
humanity, war crimes and three crimes under Iragi IDefinitions of the
first three mentioned crimes are essentially adbfitam the Statute of the
International Criminal Court. The crimes under Iragv include manipula-
ting the judiciary, squandering national resoure@sl last but not least, the
use of armed force against an Arab country.

It is interesting that the latter is actually anugi against peace, or more
precisely, a crime of aggression. An internatiadament is represented by
the possibility for the judges to use the decisiohsternational courts for
interpretation. Although the appointment of a noagl judge by the go-
vernment is allowed if necessary, the statute Sttt the judges shouibe
Iragi nationals. Foreign experts may be calledsipdvisers.

1.2 JUSTIFICATION FOR THE NEED FOR A PERMANENT
JUDICIAL INSTITUTION

When looking comprehensively at thd hoccriminal tribunals, we dis-
cover that except for the postwar military tribualhich were constituted
by multilateral international agreements, but pcadly unilaterally, there
are three types of international criminal tribunatsording to the method
of their establishment since the 1990s. The firshé creation of a court by
a resolution of the UN Security Council under Cleap¥ll (the ICTY,
ICTR, STL). The second is the establishment of atcby an agreement
made between the UN and the government of a cestaia (the SCSL, the
Extraordinary Chambers in the Courts of Cambodia)l the last is the for-
mation by interim administration under the UN (E&shor, Kosovo). [6,
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p. 11-13] The Iraqgi criminal tribunal is rather aional court with certain
international elements.

The courts that focus on a single conflict can tbeelocal specifics of
a particular conflict better, and they are not teddar from victims. How-
ever, they need to be established individually #ved political will for it
may be lacking. In contrast, a permanent internati@ourt has stability
and uniformity of approach. [71]

After the end of the Second World War, it seemeat te crimes
committed were some kind of an excess. The intemmat community
hoped that nothing like that would ever happenraddut it was mistaken.
During the second half of the 20th century, simdardifferent extremely
serious crimes occurred repeatedly in differentspaf the world. In some
cases the international community responded bytingethe above descri-
bedad hocinternational criminal tribunals. However, theyreeonstituted
only for the bloodiest cases. It is important tanp@ut that many other
crimes went unpunished mainly due to various malitinterests of world
powers. Considering that, unfortunately, these &svhave been registered
repetitively, it is necessary to respond to thestvorimes systematically.

Albert Einstein once saidThe world is a dangerous place, not because
of those who do evil, but because of those who lookand do
nothing.” [42] Ad hoc tribunals are often criticised for their retroaeti
creation, and for the fact that they incorporateedain element of
imposition. Based on experience with prosecutiignes under interna-
tional law, the international community came to tomclusion that it was
necessary to establish a permanent Internationadii@ Court with clear-
ly defined jurisdiction. The establishment of swchourt would be based
on a multilateral international agreement, whictlividual countries could
join on a voluntary basis.
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2. ROME STATUTE OF THE INTERNATIONAL
CRIMINAL COURT

As mentioned above, the first proposals of esthainigs a permanent
international criminal court were made as earlynahe interwar period®
In reality, the international community approachééd creation of such
a judicial body after the end of the Cold War, endel by the experience
of the first half of the 1990s. The court was nstablished by the UN Se-
curity Council resolution but on the basis of arempnternational treaty.
Although the treaty represents a certain interfegen the state’s soverei-
gnty, the states may freely decide to ratify tleaty and thereby accept the
jurisdiction of the court. It is obvious that thele of international law is
currently becoming more important. There is a widead belief that some
issues should be solved by the international coniiywas a whole. This
open multilateral international treaty is the Ro8tatute of the Internatio-
nal Criminal Court:*

2.1 ESTABLISHMENT AND CHARACTER OF THE COURT

In 1990 and then again in 1991, the UN General mbbe asked the
International Law Commission to analyse the prollezonnected with
international criminal jurisdiction, and the podsilestablishment of an
international criminal court. In 1995, the Genekakembly formed a Pre-
paratory Committee, a so-called PrepCom. The abgecf the Committee
was to create a draft of a treaty establishingcthet. The activities of the
Preparatory Committee were in progress until 19B8mthe Conference of

B For example, under the Convention for the Prewentind Punishment of Terrorism of

1937 an international tribunal should have beeabdished. The tribunal should have tried
the perpetrators of terrorist attacks who had eenbtried by national courts. However, the
Convention has never entered into force becauieedbw number of ratifications.

41n the text thereinafter, the Rome Statute isrofegerred only as the Statute and the Inter-
national Criminal Court as the Court, or as ICQdinational Criminal Court), a generally

used abbreviation.
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Plenipotentiaries on the Establishment of an Iragonal Criminal Court
took place.

At the heart of the disputes within the Preparatoommittee were is-
sues related to the jurisdiction and the institutad proceedings. Perma-
nent members of the UN Security Council, with thxeeption of Great
Britain, especially the USA, France, Russia anch@€hbut also Israel and
most of the Arab states, pressed for the wide obafrthe Court performed
by the UN Security Council and objected to the lsthment of an
independent prosecutor. So-called like-minded stptetested against this
and they argued for an independent prosecutor anthieal role of the
UN Security Council. [99] These states advocatéaerafor the concept of
an independent court.

The diplomatic Conference of Plenipotentiaries wesdd in Rome
where the Rome Statute of the International CrilmBwurt was adopted on
17 July 1998. Seven countries voted against thegsal, 21 abstained
from voting and 120 endorsed the proposal. [84hddigh in accordance
with Art. 120 of the Statute there must be at I&fstatifications for legal
effect, the first ratifications passed relativelyiadkly, andon 1 July 2002
the Rome Statute of the International Criminal Court came into force

In September 2002, in accordance with a provisiothe Statute there
was a meeting of the Assembly of States Partiectwpassed two key
documents. These are the Elements of Crimes anRutes of Procedure
and Evidence. The Court budget was also approvethefbeginning of the
following year, the first 18 judges were appointadd after that also the
Chief Prosecutor, an Argentinian, Luis Moreno-Ocamp

2.2 STRUCTURE OF THE ROME STATUTE

The Rome Statute of the International Criminal Caairelatively well-
structured. It has 128 articles, which are thera#ijidivided into 13 parts.
Of course, at the beginning there israamble, which summarises the rea-
sons for the creation of the Court and its missenphasising respect for
international justice. It is interesting that evltye preamble mentions the
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complementarity principle with respect to natiofatisdictions. In the
following subsections certain essentials of théuftaare going to be brief-
ly mentioned. To increase clarity, the subsectemesnumbered analogical-
ly with the particular parts of the Rome Stattite.

2.2.1 ESTABLISHMENT OF THE COURT

The Rome Statute established the International iBalmCourt. It is
a permanent institution which has the power to @serits jurisdiction over
persons for the most serious crimes of internatiooacern, as referred to
in the Statute, and it is complementary to natiarrahinal jurisdictions.
The seat of the Court is at The Hague, but the tCmary sit elsewhere
when necessary. The Court has international legalomality. The relation-
ship between the Court and the UN shall be regiifdfiieough an agreement
concluded by them.

2.2.2 JURISDICTION, ADMISSIBILITY AND APPLICABLE LAV

Part Il of the Statute regulates the jurisdictiémhe Court, the questions
of admissibility; that is the principle of complenarity, and also applica-
ble law. In this respect it represettie very coreof this international trea-
ty in terms of content. As for jurisdiction, theaBitte exhaustively enumer-
ates and specifies the particular crimes whichviihin the jurisdiction of
the Court. It also regulates the temporal, teridta@and personal jurisdiction
of the Court and the so-called trigger mechanishickvdetermines parti-
cular variations of an initiation of an investigati Furthermore, this sec-
tion addresses the question of admissibility betbeeCourt, which is go-
verned by the principle of complementarity. It sgathat the crimes men-
tioned should be primarily investigated and prossttiby a particular state.
Last but not least, it determines the law that@oert is authorised to use
for decision making. Due to the importance of theses, the regulation of
the above-mentioned provisions is subject to ita Glmapter 3 of this work.

15 The text of the Rome Statute is given in Annex Nof this publication.
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Apart from these rules, Part Il provides fadeferral of investigation or
prosecution. The proceedings may be stayed for ditlm after the Secu-
rity Council has requested the Court to that effbgta resolution adopted
under Chapter VII. This can be done repeatedly. pitieciple ne bis in
idemis grounded here as well. Yet there are two exuepto this principle
determining when the Court may hear the case whad been already
investigated by a national court. For one thingpiters situations when the
proceedings in the other court were for the purpdsshielding the person
concerned from criminal responsibility for crimesd for another, situa-
tions when the proceedings of the national courewmt conducted inde-
pendently or impartially®

2.2.3 GENERAL PRINCIPLES OF CRIMINAL LAW

Furthermore, the Statute regulates the generatiptas that are consid-
ered to be an essential part of criminal law, enguthat the process is fair.
The Statute expressively provides for the princigfienullum crimen sine
lege nulla poena sine legén dubio pro reonon-retroactivity and prohibi-
tion of applying the law by analogy to the detrirnehthe accused. As for
individual criminal responsibility, a person is criminally pessible if that
person:

= Commits such a crime, whether as an individuahtipiwith another

or through another person;

= QOrders, solicits or induces the commission of saichime;

= Ajds, abets or otherwise assists in its commission;

18 Ne bis in idemapplies to the ICC in the case that a nationaltaduly qualifies the crime
as a crime under the Statute. It does not appllyesituation when a national court does not
duly make such a determination, although it shdwside been made. On the contrary, if the
ICC, having fulfiled the conditions for the juristion, decided that the act committed was
a crime under the Statute in a verdict of guillye principlene bis in idenwould apply here,
with respect to a national court. It does not applgase of an acquittal, stating that the act
concerned does not constitute a crime under thi@t8tdn such a case a national court may
investigate the act, but it cannot qualify it asrimme under Statute, but only as a crime of
a different nature. [79]
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= In any other way intentionally contributes to tlermission of such
a crime.

A military commander or his or her superior is drially responsible
for crimes committed by forces under his or heeaff’e command and
control. The crimes within the jurisdiction of ti@ourt are not subject to
any statute of limitations and as for a mental elspga crime, an offender
must act with intent and knowleddeThe grounds for excluding criminal
responsibility are mental disease or defect, seféuice, distress, and a tem-
porary insanity caused by intoxication, unless gheson has become vo-
luntarily intoxicated, and was aware of the possiigk of his or her subse-
quent conduct. Another substantive provision isahe stating that the fact
that a crime has been committed by a person pursoam order of a Go-
vernment or a superior does not relieve that pesdaniminal responsibil-
ity unless:

= The person was under a legal obligation to obegrsrdf the
Government or the superior in question;

= The person did not know that the order was unlgvefini
* The order was not manifestly unlawffll.

The very fundamental principle of internationalnunal law is defined
in Art. 27 of the Statute which regulaﬁmmunities,19 or rather the irrele-

7 Within the Anglo-American system, the doctrined#ses it actus reugguilty act) and
mens regguity mind), which within the Continental conceqtrresponds, in terms of con-
tent, with subjective and objective aspect of eneri[4, p. 3]

18 For the purposes of this article, orders to conyaitocide or crimes against humanity are
manifestly unlawful.

19 Generally, in public international law there igliatinction between functional immunity
(ratione materiag and personal immunitydtione personae The functional immunity co-
vers the actions committed while executing offiee,it does not cover personal actions, and
it is perpetual. The personal immunity applies ¢ospnal actions, but only for the period in
office. In 1998, when the former Chilean dictathugusto Pinochet, arrived in Great Brit-
ain, there had been an arrest warrant issued adgamsy the Spanish authorities. During
the extradition proceedings, the British judgedaer lords, examined whether Pinochet had
functional immunity. The essence of the dispute whsther torture and inhuman treatment
can be considered a part of discharge of officeyiged that this has been committed by
a Head of a State. If so, the functional immunipud theoretically remain untouched. It
should be mentioned that particular lords had dffe€ opinions. The situation can be pro-



36 Jan Lhotsky

vance of official capacity. It means that the Setapplies equally to all
persons without any distinction based on officiapacity. In particular,
official capacity as a Head of State or Governmamhember of a Govern-
ment or parliament, an elected representativegmvarnment official shall
in no case exempt a person from criminal respditgibinder the Statute.

2.2.4 COMPOSITION AND ADMINISTRATION OF THE COURT

The Court is composed of the following organs: Rnesidency, an Ap-
peals Division, a Trial Division and a Pre-TrialM@iion, the Office of the
Prosecutor and the Registry. With the exceptiom pbssible increase in
the number of judges, there are 18 judges of thatC®he judges are ad-
mitted at the meeting by a vote of two thirds @& thembers of the Assem-
bly of States Parties. A candidate for a judge nimgst recognised expert
either in the field of criminal or internationamMa A judge is impartial and
holds office for a term of nine years with no pb##y of re-election. The
President and the First and Second Vice-Presidaetsaalso elected. The
Appeals Division is composed of the President andg bther judges, the
Trial Division of not less than six judges. The Aafs Chamber consists of
all the judges of the Appeals Division, Trial Chanbf three judges of the
Trial Division and the Pre-Trial Chamber eithertlmfee judges or of a sin-
gle judge.

The Statute also governs the Office of the Prosectiie Registry, re-
moval from office, disciplinary measures and pegis and immunities
which are necessary for the fulfilment of the Cmupurposes. The Rules
of Procedure and Evidence enter into force if aglbjty a two-thirds majo-
rity of the members of the Assembly of States PartAmendments to the
Rules are adopted through the same procedure. ddgefnents of the
Court are published in the official languages, wh&e Arabic, Chinese,

bably understood as an execution of public functimr not a legitimate one. And regarding
the fact that it is a crime under international lale functional immunity does not cover
such an act. Eventually, the extradition proceesliwgre abandoned with respect to Pino-
chet’s ill health.
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English, French, Russian and Spanish. The worlkinguages of the Court
are English and French.

2.2.5 INVESTIGATION AND PROSECUTION

The Prosecutor, having evaluated the informatioderavailable to him
or her, initiates an investigation. The Statuteutags the duties and pow-
ers of the Prosecutor and also the rights of pergoning an investigation.
The Prosecutor submits to the Pre-trial Chambeqgaest for authorisation
of an investigation, together with any supportingtenial collected. The
Pre-Trial Chamber examines the request and mayasgthe commence-
ment of the investigation. Then the Prosecutoiat@s the investigation
unless he or she determines that there is no rablohasis to proceed. In
that case the Prosecutor informs the Pre-Trial Qeanthe State, or the
UN Security Council. At the request of the abovestimmed subject or on
its own initiative, the Pre-Trial Chamber may resider that decision.

If an investigation proceeds, the Pre-Trial Chamipay issue a sum-
mons for the person to appear at the request dPtbgecutor. The person
is then arrested in the custodial state and broogfore the Court. Then the
initial proceedings before the Court begin andgéeson is informed of the
crimes which he or she is alleged to have commiedore the Trial has
begun, the person is granted an interim releaggbmto custody. Also,
prior to the Trial, the Pre-Trial Chamber holdseafing to confirm the
charges at the request of the Prosecutor or amwitsmotion. At the hear-
ing the Prosecutor presents evidence and the paragrobject to the char-
ges or challenge the evidence. After the hearlmgProsecutor asks for the
commencement of the Trial. After possible confirmatof charges, the
Presidency constitutes a Trial Chamber which ipossible for the con-
duct of the subsequent proceedings.

2.2.6 TRIAL

The accused is present during the whole Trial &edGourt is obliged
to ensure a prompt hearing, conducted impartiahd the protection of
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victims and witnesses. The trial is held in pub#ind the principle of pre-
sumed innocence is respected. When the accusedsmakadmission of
guilt, the Trial Chamber determines whether the iaghon is supported by
the facts of the case. The Statute also governsghts of the accused, the
protection of victims and witnesses, the reparatitm victims and other
rules of a procedural character. In accordance thighStatute, the judges
should attempt to achieve unanimity in their dexcisilf they fail to do so,

the decision is taken by a majority of the juddese decision must be in
writing, and must contain the reasoned statemenb@fTrial Chamber’'s

findings and alternatively the view of the minoriithe judges.

2.2.7 PENALTIES

The Court may impose on a person convicted ofraerireferred to in
Article 5 of the Statute, imprisonment for a specf number of years,
which cannot exceed a maximum of 30 years, orm & life imprison-
ment. In addition, the Court may order a fine arfdréeiture of proceeds,
property and assets derived directly or indirefiiyn that crime® A per-
son convicted of more than one crime will be sergdnfor each crime in
a joint sentence specifying the total period ofriisgnment.

2.2.8 APPEAL AND REVISION

An appeal against a decision of acquittal or cditvicor against a sen-
tence can be made. The Prosecutor appeals on dbedgr of procedural
error, error in facto or error in law. The convittgerson, or the Prosecutor
on that person’s behalf, may make an appeal alssmgrother ground that
affects the fairness or reliability of the procewdi or decision. In principle,
an appeal does not have suspensive effect. If gpedls Chamber recogni-

20 A Trust Fund is established for victims of thenmes which fall within the jurisdiction
of the Court, and for family members of the victinEhe Court may order a transfer
of money or other property which has been obtaineah fines and forfeitures of property
in favour of this Trust Fund.
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ses the request for the appeal as legitimate, yt r@@erse or amend the
decision, or order a new trial before a differenallChamber.

The Prosecutor and the convicted person, or aétathdanother stated
person, may apply to the Appeal Chamber to revieefinal judgement if
new evidence has been discovered that was nothladt the time of trial,
and it is sufficiently important to give grounds @ different verdict. Also
in the case that it has been newly discovered dkaisive evidence was
false or there has been an abuse of authority. d@ydho has been the vic-
tim of unlawful arrest or detention has an enfobbeaight to compensation.
A person convicted of a crime has the same riglenadubsequently his or
her conviction has been reversed.

2.2.9 INTERNATIONAL COOPERATION AND JUDICIAL
ASSISTANCE

States Parties make a commitment to fully coopesdte the Court in
its investigation and prosecution of crimes withi@ jurisdiction of the
Court. The Court may invite any State not partyh® Statute to provide
assistance on the basis of @h hocarrangemerft: The Court cannot pro-
ceed with a request for surrender or assistancehwhould require the re-
quested State to act inconsistently with its oligge under international
law with respect to the State or diplomatic immurdf a person or prop-
erty of a third State. The costs for executing esgi on the territory of the
requested State are divided between that Statéh@n@ourt, according to
specification in the Statute. The Statute also aiosta rule of speciality,
which means that a person surrendered to the @auariot be prosecuted
for any conduct committed prior to surrender, othan the conduct which
forms the basis of the crimes for which that petsas been surrendered.

21|t that state concludes such an agreement witiCthet, but does not cooperate, the Court
may inform the Assembly of States Parties or, witleeeSecurity Councileferred the mat-
ter to the Court, the Security Council. The Cougynsubmit a request for the arrest and
surrender of a person to any state where the pésdonated, and ask that state for coopera-
tion in the arrest and surrender of such a person.
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2.2.10 ENFORCEMENT

A sentence of imprisonment is served in a Stateydated by the Court
from a list of States which have indicated to then€ their willingness to
accept sentenced persons. The Court may decidensfér a sentenced
person to a prison in another state. The enforcenfeamsentence of impri-
sonment is subject to the supervision of the Cand must be consistent
with widely accepted international treaty standagdgerning the treatment
of prisoners. In no case can such conditions be mpless favourable than
those available to prisoners convicted of similéerces in the State of en-
forcement.

When the person has served two thirds of the seatewr 25 years in
the case of life imprisonment, the Court reviews sentence to determine
whether it should be reduced. The Court may retluesentence if there is
the early willingness of the person to cooperdte voluntary assistance of
the person in enabling the enforcement of the jodme and orders of the
Court in its other investigations or other releviattors.

2.2.11 ASSEMBLY OF STATES PARTIES

The Statute establishes the Assembly of StategePalBach State Party
shall have one representative in the Assembly déimer Gtates may be ob-
servers. The Statute governs the powers or theitdgevhich meets once
a year and when circumstances so require. The Adgenas a Bureau
which has a representative character and assistégbhembly in the dis-
charge of its responsibilities. Each State Party ¢rae vote. Every effort
should be made to reach decisions by consensgenffensus cannot be
reached, decisions on matters of substance musippeved by a two-
thirds majority of those present and voting prodideat an absolute major-
ity of States Parties constitutes the quorum fdingp whereas decisions on
matters of procedure are taken by a simple majofit$tates Parties pre-
sent and voting. A State Party which is in arrearthe payment of its fi-
nancial contributions towards the costs of the €bas no right to vote.
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2.2.12 FINANCING

Expenses of the Court and the Assembly of StategePRaincluding its
Bureau and subsidiary bodies, are paid from thelurf the Court. The
funds are created by assessed contributions madstdigs Parties and
funds provided by the United Nations, subject t® éipproval of the Gen-
eral Assembly, in particular in relation to the empes incurred due to
referrals by the Security Council. The contributiaf States Parties shall
be assessed in accordance with an agreed scadsasfsment, based on the
scale adopted by the United Nations for its regbladget. The Court may
receive also voluntary contributioffs.

2.2.13 FINAL CLAUSES

No reservations can be made to the Statute. Arputisconcerning the
judicial functions of the Court shall be settledthg decision of the Court.
Any other dispute between two or more States Raréikating to the inter-
pretation or application of the Statute which i$ settled through negotia-
tions within three months of their commencementragerred to the
Assembly of States Parties. The Assembly may itk to settle the dis-
pute or may make recommendations on further mehastttement of the
dispute, including referral to the Internationalu@oof Justice.

As for amendments, after the expiry of seven y&ars the entry into
force of the Statute, any State Party may proposendments’ In that
case a majority of those present and voting dewidether to take up the
proposal. The Assembly may deal with the propogactdy or convene
a Review Conference. The adoption of an amendmbittwdoes not refer
to definitions of the crimes requires a two-thirdajority of States Parties.
An amendment enters into force for all States Esautine year after instru-

22 yoluntary contributions may be accepted from goweents, international organisations,
natural persons, legal persons and other subjacégcordance with the criteria adopted by
the Assembly of the States Parties.

% Regarding the fact that the Statute entered intoef on 1 July 2002, the seven years
passed on 1 July 2009.
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ments of ratification or acceptance have been disgosith the Secretary-
General of the United Nations by seven-eighthdhefit If an amendment
has been accepted by seven-eighths of StatesRaie State Party which
has not accepted the amendment may withdraw frenSthtute with im-

mediate effect.

Any amendment to Articles 5, 6, 7 and 8 that ineltite crimes will en-
ter into force for those States Parties which heseepted the amendment
one year after the deposit of their instrumentgatification or acceptance.
In respect of a State Party which has not accefftedamendment, the
Court does not exercise its jurisdiction regardingrime covered by the
amendment when committed by that State Party’omnals or on its terri-
tory.?* The amendments of an exclusively institutionalureatare adopted
by a two-thirds majority of States Parties.

According to the Statute, seven years after itsyénto force, a Review
Conference shall be convened to consider any amemisnto the Statute,
and among other provisions, the list of crimes awmd in Article 5 may
be reviewed® As provided by the Statute, a State on becomipgrty to
the Statute may declare that for a period of sesrs it does not accept
the jurisdiction of the Court with the respect e category of war crimes.
The Statute is open to accession by all stategdtsupposed to come into
force after a certain time following the date oé ttleposit of the 60th in-
strument of ratification. The Statute became effecon 1 July 2002.
A State Party can withdraw from the Statute by temitnotification ad-

24 Through interpretation of that provision a coninscan be drawn that nationals
of a Non-Party State who can fall within the juigsibhn of the Court on the basis of
committing the crime on the territory of a StatetPdthat is, on the grounds of territorial
jurisdiction) would not fall within the jurisdictio if that Non-Party State became a State
Party and did not accept the amendment. Paradbyidatould be more convenient for the
State that avoids the jurisdiction over the crirhattis only about to be incorporated to
become a State Party, and thus “protect” its natfoagainst the amended jurisdiction of the
Court on the territory of a State Party. If it doest become a State Party, it has no such
possibility. The question is whether this was intieah by the authors of the Statute. But this
theorization loses relevance with regard to the definition of the crime of aggression
which contains the provision according to which @murt has no jurisdiction over nationals
of Non-Party States (even on the grounds of tetaitgurisdiction).

%5 This provision refers to the intent to define tiene of aggression so that the crime could
fall within the jurisdiction of the Court. More abibthis issue in chapter 7.
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dressed to the Secretary-General of the UnitedoNstiThe withdrawal
takes effect one year after the date of receiph@mnotification. The Arabic,
Chinese, English, French, Russian and Spanish t#xthe Statute are
equally authentic.
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3. JURISDICTION OF THE COURT

The provisions relating to the jurisdiction of theurt are the core of
the whole Statute and they are located in Paiiiié basic prerequisite for
exercise of powers of the Court is ratificationtioé¢ Statute. The jurisdic-
tion of the Court is limited to the most seriougras of concern to the
international community as a whole. Those crimesexthaustivelygefined,
for purposes of determining the subject-mattessiligtion.

3.1 RATIONE MATERIAE

The crimes mentioned in Art. 5 of the Statute fiathin the scope of the
subject-matter jurisdiction of the Court. This gdiction cannot be exten-
ded in any case, either by analogy or by usinglemndegislation outside
the Statuté® In accordance with Art. 5 of the Statute, the Cdas juris-
diction with respect to the following crimes:

= The crime of genocide

= Crimes against humanity

= War crimes

= The crime of aggression

The individual crimes are defined in the followipgovisions and the
definitions are further specified in a documentlezhithe Elements of
Crimes adopted by the Assembly of the States Raifiee Court will exer-
cise jurisdiction over the crime of aggressionéoadance with Art. 5, par.
2, once a provision is adopted, defining the cramd setting the conditions
for the exercise of jurisdiction of the Court witspect to this crime. From
the beginning, the Court has had jurisdiction oolxer the first three
above-mentioned crimes.

26 Article 21 of the Statute regulates applicable wthe Court which, besides the Statute,
accepts other sources. But the provisions of tatuf&t must not be evaded by subsidiary use
of those sources.
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3.1.1 GENOCIDE

The crime of genocide is specified in Art. 6 of B@tute, stating that
genocide isunderstood as any of the following acts committeith wtent
to destroy, in whole or in part, rational, ethnical, racial or religious
group, as such:

= Killing members of the group;

= Causing serious bodily or mental harm to membetkefjroup;

= Deliberately inflicting on the group conditionslié calculated to

bring about its physical destruction in whole opart;

= Imposing measures intended to prevent births withéngroup;

= Forcibly transferring children of the group to ametgroup.

The concept of genocide was used for the first timée book Axis
Rule in Occupied Europe by a Polish lawyer, Raphaetkin in 1944. As
early as 1948, a Convention on the Prevention amisPment of the Cri-
me of Genocide was concluded. [5, p. 91] The didimiof genocide pursu-
ant to this Agreement is generally accepted, swait adopted by a pro-
vision of the Statute.

3.1.2 CRIMES AGAINST HUMANITY

Crimes against humanity are defined in Art. 7 & 8tatute. In accord-
ance with the Statute, crimes against humanityaderstood as any of the
following acts whencommitted as part of a widespread or systematic
attack directed against any civilian population with knowledge of the
attack:

= Murder;

= Extermination;

= Enslavement;

= Deportation or forcible transfer of population;

= Imprisonment or other severe deprivation of phydibarty in viola-
tion of fundamental rules of international law;
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= Torture;

= Rape, sexual slavery, enforced prostitution, foqgegjnancy, en-
forced sterilisation, or any other form of sexuialence of
comparable gravity;

= Persecution against any identifiable group or ctifely on politi-
cal, racial, national, ethnic, cultural, religioosgender grounds;

= Enforced disappearance of persons;
= The crime of apartheid;

= Other inhumane acts of a similar character inteally causing
great suffering, or serious injury to body or toma or physical
health.

The Article also specifies certain key terms. Thsra general condition
for the application of Art. 7, the attack direciaghinst civilian population
must be widespread and systematic. This meansstilated acts of violen-
ce do not constitute acrime against humanity, only a compound
act. [83] That is what differs the crimes under 8tatute from other crimi-
nal acts that are not part of a widespread an@stc attack.

3.1.3 WAR CRIMES

War crimes are regulated in Art. 8 of the StatBersuant to Art. 8, the
Court has jurisdiction with respect to war crinregarticular when com-
mitted as part of a plan or policy or as part of darge-scale commission
of such crimes?®

= Grave breaches of the Geneva Conventions of 12 #ui@49

(wilful killing, torture or inhuman treatment, wilfly causing great
suffering, extensive destruction and appropriabbmproperty, com-
pelling a prisoner of war to serve in the forcesadfostile Power,

27 Also on other grounds that are universally recseghias impermissible under international
law.

28 |n order to preserve lucidity of the text, partaucrimes are given demonstratively in
brackets.
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wilfully depriving a prisoner of war of the rightd fair trial, unlaw-
ful deportation, taking of hostages);

= QOther serious violations of the laws and custonmiegble in
international armed conflict;
(intentionally directing attacks against the cadli population,
against civilian objects, against personnel invdlirea humanitarian
assistance or peacekeeping mission &tc.);

= |n the case of an armed conflict not of an inteomat! character,
serious violations of Article 3 common to the f@gneva
Conventions of 12 August 1949
(acts committed against persons taking no activeipahe hostili-
ties, including combatants who have laid down thains etc.);

= QOther serious violations of the laws and custonmdiegtble in armed
conflicts not of an international character
(intentionally directing attacks against the casli population,
against personnel involved in a humanitarian aast&t or peacekee-
ping mission etc.°

This Article is structured in such a way that tistftwo clauses regu-
late international armed conflict, and the otheo s®-called internal armed
conflict, that is a civil war: The Statute applies to the crimes mentioned in
particular when committed as part of a plan orqyobr as part of a large-
scale commission of such crimes. However, the @ifeeaterm “in particu-
lar” shows that in certain circumstances individwar crimes may also be
prosecuted. The article above shows that a relativeoad definition of
war crimes was enforced in the Statute. The magadrgf provisions has its
origin in the already concluded Conventions, thet e customary interna-
tional law of war. The Statute was the first tolgya breach of internatio-
nal humanitarian rules during an internal armedlmtras a crime punish-
able under international law. [83]

2% Within this item also fall long-term and severendge to the natural environment which
would be clearly excessive in relation to the ceterand direct overall military advantage
anticipated. [12]

% This item No. 4 has its origin in Additional Prot Il of 1977.

s Except for internal disturbances, that is, inteomaflicts of a lower intensity.
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3.1.4 AGGRESSION

At the time of formulation of the Statute, thereswe apparent consen-
sus of the international community about the leggulation of the crime
of aggression. Although the crime is mentioned rh B of the Statute, it is
not specified, sahe Court lacks jurisdiction over the crime of agges-
sion. But the Statute itself took into account the fiiett seven years after
the entry into force of the Statute a Review Cagriee would be convened.
A definition of the crime of aggression would beoptéd and subject-mat-
ter jurisdiction of the Court would be extendedhast meeting. Analysis of
the results of the Review Conference and the nesdtypted definition of
the crime of aggression is treated separately egp€n 7.

3.2 RATIONE PERSONAE

The personal jurisdiction of the Court is regulaited\rt. 12, and 25 to
28 of the Statute. The jurisdiction is permanertd applies taall natural
persons who at the time of committing a crime hadeached the age of
eighteen years The Statute makes no exception to jurisdictioth am im-
munity on the grounds of political or another fuootprevents the exercise
of jurisdiction against such a person. The relaimn between personal
jurisdiction and the need to be a national of aeSBarty will be explained
in the following subsection.

On the part of France, jurisdiction over legal paeswas also suggested
in the proposed text, but it was not enforced. Aaotopic discussed was
whether the jurisdiction against juveniles shoudcbvered by the Statute.
But it turned out to be impossible in terms of tif#8, p. 214] However,
this does not prevent the States from trying jueeoffenders internally. If
the conduct of juvenile offenders constitutes astaittial problem in the
future, it is theoretically possible that, regaglthis matter, potential chan-
ges to the text of the Statute will be discussed.
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3.3 RATIONE LOCI

Territorial jurisdiction of the Court together wigrersonal jurisdiction is
regulated in Art. 12 of the Statute. According td.A2, if an investigation
is initiated by the Prosecutor or by a State Py, Court may exercise its
jurisdiction provided that one or more of the feliog States are Parties to
the Statute:

= The State on theerritory of which the conduct in question occurred
or, if the crime was committed on board a vessealimraft, the State
of registration of that vessel or aircraft;

= The State of which the person accused of the agraeational.

Also, a State not party to the Statute may aceefgdiction of the Court
on the basis of aad hocarrangement. Generally, it would seem logical if
the Court had universal competence and could imgagst the crimes re-
gardless of the place where they have been conunitevertheless, the
principle of universal competence was not enfollmechuse it would mean
a limitation to the sovereignty of States. The giplte of the States acced-
ing to the Statute and thereby accepting its jirigdh on a voluntary basis
was adopted instead.

The Court, therefore, has jurisdiction over thenes which were com-
mitted on the territory of a State Parpyi(iciple of territoriality ) and also
over the crimes committed by its nationatt{ve personality princi-
ple). [98, p. 215] An important conclusion can be dmafnom this, based
on the principle of territoriality, i.e. that a matal of a State not party to
the Statute can fall within the jurisdiction of tG@eurt.

This was the main reason for criticism on the pathe USA which, re-
garding its troops deployed abroad, disapprovethisffact. On the other
hand, even the combination of the principle ofiteriality and the active
personality does not enable the jurisdiction oherdrimes which a certain
Non-Party State commits against its own populatut.in such a case, the
proceedings may be initiated by the UN Security @iy which is ex-
plained in subsection 3.5.
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3.4 RATIONE TEMPORIS

According to Art. 11, in connection with Art. 126 the Statute, tem-
poral jurisdiction of the Court covers only themes which have been
committed since 1 July 2002the date of commencement of the Statute. If
a State becomes a Party to the Statute after itg emo force, the Court
may exercise its jurisdiction only with respecttones committed after the
entry into force of the Statute for that State. ldwer, there is an exception
under Art. 12, par. 3, according to which a Staté party to the Statute
may accept thad hocjurisdiction of the Court. The crimes within the |
risdiction of the Court shall not be subject to atatute of limitations.

3.5 TRIGGER MECHANISM

The methods of initiation of an investigation aegulated in Art. 13
of the Statute, according to which the Court magreise its jurisdiction
with respect to a crime referred to in Article 5 if

= The situation in which crimes appear to have beamitted is re-

ferred to the Prosecutor bySaate Party;
= TheProsecutorhas initiated an investigation in respect of such
a crime;

= A situation in which crimes appear to have beenrited is refer-
red to the Prosecutor by tisecurity Council acting under Chapter
VII of the Charter of the United Nations.

These are the three possibilities of initiatingiawestigation. A matter
of dispute was primarily whether to enable the Bcasor to commence an
investigation on his or her own initiative. Everltyaa compromise was
reached, where the Prosecutor has this opporthuitire or she has to sub-
mit a request for authorisation of an investigatimmhe Pre-Trial Chamber,
together with any supporting material collected][8

As far as the three above-mentioned alternativescancernedit is
necessary to point out the key difference betweehe first two and the
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third way of initiating an investigation. If an investigation is initiated by
a State party or the Prosecutor, the Court hasdiation only over the

crimes committed on the territory of a State Pantyver its nationals, in
conformity with the principle of territoriality andctive personality. How-
ever, in the case of the commencement of an imgadiin at the initiation

of the Security Council through a resolution addpteder Chapter VII of

the UN Charter, the Court has jurisdiction alsorabe crimes committed
on the territory of a State not party to the Swtnd its nationals. For in-
stance, the investigations of crimes in Sudan aibga, which are Non-

Party States, were initiated by the UN Security i@ilu

3.6 PRINCIPLE OF COMPLEMENTARITY

Questions of admissibility are regulated in Art. df7fthe Statute. Pur-
suant to this Article, the Court shall determinatthcase is inadmissible
where:

= The case is being investigated or prosecuted ligta @hich has
jurisdiction over it, unless the State is unwillioagunable genuinely
to carry out the investigation or prosecution;

= The case has been investigated by a State whiduitisdiction over
it and the State has decided not to prosecutedismp concerned,
unless the decision resulted from the unwillingreassability of the
State genuinely to prosecute;

= The person concerned has already been tried faluoorvhich is the
subject of the complaint (except for cases, agdtat Art. 20 par. 3
of the Statute, where the proceedings in the atbert were for the
purpose of shielding the person concerned fronjutiediction of
the Court, or were not conducted independentlynpairtially);

= The case is not of sufficient gravity.

As opposed to earliexd hocinternational criminal tribunalshe Court
operates on the basis of the principle of complem@rity. This means
that the crimes within the jurisdiction of the Court should be primarily
investigated at national level. Only if this is forcertain reasons not
possible, the Court may start to investigate the cz.
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The tribunals of the 1990s had jurisdiction basedtlte principle of
concurrence, whereas the Statute regulates thsdiction of the Court
without having to demonstrate the failure or inadexy of the domestic
system. [5, p. 175] The Statute also specifiescttmimstances when it is
possible to decide that the State is unwilling pahle to carry out the in-
vestigation. In accordance with Art. 19 of the @t the admissibility of
a case may be challenged by an accused or a $taterned. According to
the stage of trial, challenges to admissibility dexided by the Pre-Trial
Chamber or the Trial Chamber, or alternativelyAlppeals Chamber.

3.7 APPLICABLE LAW

Determination of the sources of law which can bglieg by the Court
undoubtedly has a substantial importance for thaliy and functioning of
the Court. As hierarchically provided for in Artl ®f the Statute, the Court
shall apply:

= In the first placethe Statute, Elements of Crimes and its Rules of
Procedure and Evidence

= In the second place, where appropriafglicable treaties and the
principles and rules of international law, including the established
principles of the international law of armed coctfli

= Failing that,general principles of lawderived by the Court from na-
tional laws of legal systems of the worfd.

The Court may apply principles and rules of lawirgerpreted in its
previous decisions, and so respect its own esteduglisase law. The appli-
cation and interpretation of law must be withouy adverse distinction
founded on grounds such as gender, age, race rctdaguage, religion or
belief, political or other opinion, national, ethror social origin, wealth,
birth or other status, and must be consistent intdrnationally recognised
human rights.

%2 provided that those principles are not inconstsiéth the Statute and with international
law and internationally recognised norms and statsdda
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4. POSITION OF STATES NOT PARTY
TO THE ROME STATUTE

At present there are more than 120 countries inwtbdd which are
States Parties to the Statute. [61] As for theestathichsupport the crea-
tion and operation of the Court, those are CanAdatralia, the states of
South America, Central and Southern Africa, andvaball, European
countries. It is theeuropean Union which plays an important role in this
context, as its active support of the Court is ohehe priorities of the
Common Foreign and Security Policy.

With respect to the universality of the functioniofjthe International
Criminal Court, the role of permanent members efltiN Security Council
is very important, since each of them has veto pawech can block the
adoption of any resolution. Only the Security Caliscauthorised to initi-
ate proceedings in a State not party to the Stabated on a resolution un-
der Chapter VII. That is why it is necessary fag tmiversality of the ope-
ration of the Court that the permanent membershef3ecurity Council
look with favour on it. Great Britain and France &tates Parties, as op-
posed to Russia, China and the USA, who have rtaiayiied the Statute.
From the beginning, the USA led the opposition agfaihe Court.

4.1 POSITION OF THE USA

Even though the USA actively participated in dragtiup the text of
individual provisions, thé&nal form of the Statute has broader jurisdic-
tion than the delegation of the USA advocatedlhanks to the combina-
tion of the principle of territoriality and actiygersonality, the Court also
has jurisdiction over the nationals of Non-Partgit& provided that they
commit a crime in the territory of a State PartjieTfundamental idea of
the Court is definitely consistent with the positiof the USA, as during
the 20thcentury the USA a number of times fought against riagimes
which violated human rights on a large-scale. Thegmatic reason for
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rejecting the Court's jurisdiction is mainly theopection of American
troops abroad, or rather the concern that thediatisn of the Court could
be misused against them.

On the last day of December 2002, less than a muefthre the end of
his period in office, the American President, Bilinton, signed the Rome
Statute. However, the treaty would have come intod after its ratifica-
tion by Senate. But he advised his successor mathimit the Statute to the
Senate. [18] The American side required that Anagrisoldiers participat-
ing in military missions all over the world weretrsubject to the jurisdic-
tion of the Court. [89] But this was against thipiple of territoriality en-
shrined in Art. 12, par. 2, of the Statute.

The following administration of George W. Bush witbw the signa-
ture andstarted openly arguing against the International Criminal
Court. It began to conclude bilateral agreements withmasy states as
possible about not committing American nationalthe Court. Also on the
ground of the UN, the USA enforced the UN Secu@tyuncil resolutions
excepting the member of peacekeeping operatioSsatés not party to the
Statute from the jurisdiction of the Court.

In 2002 the American Service-Members’ Protectiom vias adopted. It
gave the President of the USA the power to“alemeans necessary and
appropriate” to ensure that all detainees by the Court arasel® This
Act also prohibits providing military help to théafes Parties to the Statute,
with the exception of the States Parties to NAT@less they have entered
into the aforementioned bilateral agreement withWsA. Later, economic
assistance to such states was also reduced. ptékent time it is possible
that the members of American forces may be subjects potential in-
vestigation of the Court on condition that the UgAvides a mission with
their own personnel, the mission takes place irteh@ory of a State Party
to the Statute and no other court (e.g. the ICTMpyes priority over the
case. [73]

It is necessary to note that the government hasggthits very critical
attitude because in 2005 it enabled, by not usingta power, the adoption
of a UN Security Council Resolution No. 1593 refggrto the situation in

*t is colloquially referred aShe Hague Invasion Act.
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the Darfur region of Sudan. It allowed the Courstart an investigation of
crimes in this Non-Party State. Hereby the USA egped, for pragmatic
reasons, that in a way it respects the Court. meotion with the subse-
quent change of American administration, the atétwf the USA to the
Court has changed to a certain extent. The stratbmgjecting, used during
previous years, has been replaced by a so-calléy pd positive engage-
ment where the USA as a Non-Party State activetiggaates in negoti-
ations about further development of the Court. [29]

4.2 POSITION OF CHINA AND RUSSIA®*

China has not signed the Statute, but on the dthed, it has not op-
posed it strongly. Contrary to this, Russia sigtedStatute in 2002 but has
not ratified it yet. Russia does not significardahgue against the Statute ei-
ther. Nevertheless, both states are wary of ithéncase of Russia, the rea-
son is probably the situation in Chechnya or offegraratist areas. In China
it can be the situation in Tibet or other regiohis.sum up, both states are
likely to choose the wait-and-see attitude to msikee that the Court be-
comes a truly independent institution, free fronital influence.

% See a repofd5].
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5. VALUE OF THE COURT

The International Criminal Court breaks the pre@wed notions of the
impunity of high-ranking persons, who protect thelmss by immunities
awarded by national legislation. But it should lménped out that the Court
is not designated only for officials holding a higink. Anyone who is res-
ponsible for a large-scale commission of the abuoestioned crimes can
be brought to the Court provided that the Courtjbasdiction over such
a person. The whole concept aims to have univemalpetence over the
crimes of concern to the international communityaashole, based on
a voluntary accession of all States to the Statute.

5.1 ARGUMENTS OF THE OPPONENTS OF THE COURT

Taking into account the fact that some major coestact or acted in
the past actively against the Court, it is necgsganame the main reasons
for the disapproving approach of the representatfe¢hese states, and fol-
low up the individual arguments. Leaving aside dperating costs of the
Court, or rather the potential adverse ratio of,cthe main arguments of
the opponents against the Court are the follow[i®gj

= Jurisdiction can be exercised over the nationals d@hird coun-

tries

The USA points out the violation of a principbacta tertii nec no-
cent nec prosungs the national of a Non-Party State falls withia t
jurisdiction of the Court on condition that therod is committed on
the territory of a State Party to the Statute.

= |nequality between a contracting party and non-contacting

party

Provided that jurisdiction is extended with newnas, the Court
will not exercise its jurisdiction with respect #&ocrime covered by
the amendment over the nationals of a State Padnighwhas not
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accepted the amendment. However, a third State mimtesnjoy this
right.

Establishment ofad hoc tribunals reflects local specifics

better [71]

A uniform approach is not suitable regarding thet fhat every con-
flict is different and needs to be examined indinztdy.

The Court arrogates the role of the Security Counti

An investigation can be initiated, apart from tbguest of the Secu-
rity Council, at the request of a State Party er Bmosecutor, so the
role of the Security Council is limited.

Concerns about politicised Prosecutor

The Prosecutor may initiate an investigation ondniker own initia-
tive, so the USA is concerned about his or heraivjéy and possib-
le politicised decision making.

Fear of politicised judges[94]

In the selection of judges, the need for equitgglegraphical repre-
sentation is taken into account, and a right oéwstthe same for de-
mocratic and non-democratic States Parties to tais. So the in-
dependence of the judges on their non-democratiergments can
not be ensured.

The Court may interfere in the judiciary of soverepn states

In accordance with the principle of complementaritye Court deci-
des whether national proceedings are independerntrgartial.

As far as thexercise of jurisdiction over the nationals of thid coun-

tries is concerned, in my opinion the jurisdiction oé tBtatute based on the
principle of territoriality is not contrary, in theue sense of the word, to the
principle pacta tertii nec nocent nec prosuittwould not be logical if the
nationals of a State Party who have committed t&icecrime were tried
under the Statute whereas other nationals wergrosecuted for the same
crime committed in the same territory.

In fact it is not anything new. Each state execiseisdiction over per-

sons on its territory even though they are noh#sonals. So, if someone
travels to a neighbouring country, he or she ha®tmt on the fact that the
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laws of the country apply to him or her. As longfaes country accepted the
norms, or rather the jurisdiction under the Statiites necessary to respect
this will. Any different attitude would be basicalh denial of territorial
jurisdiction of a sovereign state.

On the other hand, | considdre existing inequality between a con-
tracting and non-contracting party contentious. As is regulated in Art.
121, par. 5, the second clause of the Statute hwgoeerns amendments to
the crimes!In respect of a State Party which has not acceptedamend-
ment, the Court shall not exercise its jurisdictimgarding a crime cove-
red by the amendment when committed by that Staty’'® nationals or
on its territory.” So if a national of a Non-Party State commitsiaerco-
vered by the amendment on the territory of a Seatgy, he or she falls
within the jurisdiction of the Court. However, ifi¢ crime concerned is
committed by a national of a State Party, after Sitete has not accepted
the amendment, the Court cannot exercise its jotied over that national.
In this way the Statute provides the States Pantittsa privileged position
in comparison to the States not party to the Stdtut

The opinion that areation of ad hoc tribunals respects local specifics
better is without doubt relevant. The following situatiGerves as an
example. The Court can exercise its jurisdictioeropersons older than
eighteen years. But in case of the SCSL, with &dpethe large amount of
juvenile offenders in Sierra Leone, the age limitsvget at fifteen years. So
the Court would not have jurisdiction over thoséeoélers. On the other
hand, nothing prevents states from prosecutingetipEssons at national
level.

However, we have to look at the comparison of thdbeinals and the
Court in their entirety. Althoughd hoctribunals may better reflect the spe-
cifics of conflict and are closer to victims, itriecessary to establish them
individually every time, and the political will dhe Security Council to do
so may be lacking. Therefore, a lot of crimes neayain unpunished. Besi-

35 But it should be mentioned, with regard to themidm of the new definition of the crime
of aggression which excludes nationals of Non-P&tytes from the jurisdiction of the
Court with respect to that crime (even on the gdsuaf the principle of territoriality), that
this inequality is tapering off. But the questiesnwthether possible future amendments to the
Statute will contain such provisions as well.
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des the fact that the Court reflects the princgdl@on-retroactivity in cri-
minal law better, primarily it ensures a unifiecpegach towards crimes, no
matter where they have been committed, and thategainly be seen as
an asset.

The allegation thahe Court arrogates the role of the Security Coun-
cil is in my opinion unfoundedlhe Security Council was established by
concluding an international treaty, which is the ONarter Any method of
an initiation of proceedings by a court, regardmgrishment of crimes
under international law, is not covered by the @haiThus, it is the aim of
the Rome Statute to regulate this issue. The SRadfes have agreed with
the fact that an initiator of proceedings can lesjdes the Security Council,
also a State Party or the Prosecutor, so no asilisccurs here.

Moreover, the UN Security Council is a platform wdeompromises
are negotiated in a complicated manner, so itssieimaking is relatively
rigid. If proceedings could be initiated only byetUN Security Council,
the Court would hear only the cases which the ppemamembers of the
Security Council agreed on, and that would postcihe Court to a certain
extent.

The concerns about the politicised actions of therBsecutor could be
theoretically pertinent. On the other hand, thaulatipn of the Statute re-
garding the Prosecutor's position was adopted enhhsis of a certain
compromise and the Prosecutor's powers are nowvitde. First of all, the
Prosecutor is elected by the Assembly of StateieBaiSecondly, his or
her role is limited by the fact that, before ariiation of a concrete investi-
gation he or she has to submit a request for aettmn of an investiga-
tion to the Pre-Trial Chamber. In reality, the mtheserved actions of the
Prosecutor do not support the concern. For instaifeefirst Prosecutor
refused, regarding the principle of complementarity report the British
soldiers in Irag with the explanation that if it sveeasonable the cases
would be heard by the British courts. [74]

The allegation that thndependence of judges is not ensuredue to
the fact that in the process of the election ofjpsithe need for equitable
geographical representation is taken into accaurd,that members of the
Assembly of States Parties may be also dictategigiimes, is in my opin-
ion not very significant. Relevant non-democratates usually do not rat-
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ify the Statute because of the danger of the jigtieeh of the Court, and
thus they cannot vote at the meeting of the Assgmbl

The next argument is that the Conray interfere in the judiciary of
sovereign statesby determining whether a State is willing or abkng-
inely to carry out the investigation or prosecujiamether the proceedings
are conducted for the purpose of shielding theguefi®m criminal respon-
sibility, or whether the proceedings are or areamrtducted independently
or impartially. Simply put, that the Court is congxat to decide about the
fact that national proceedings are conducted disgdgt

With regard to this issue, the question is whetherCourt is capable of
doing so, that is, whether it has adequate capabilio determine it objec-
tively. But in the case of error, a State or anuaed person may challenge
the admissibility of the Court, in conformity witkrt. 19 of the Statute, or
even take an appeal. The challenge to the admniigsiisi referred to the
Pre-Trial Chamber or the Appeals Chamber whichidens it.

To sum up, the majority of the above-mentioned argumentscivizire
used against the Court can actually be seen assa¥githout them, the
Court would be hampered and it could hardly, with powers limited,
contribute to keeping criminal justice within th@arnational community.
In contrast to the aforesaid arguments, many asithgree on the fact that
it is not very advantageous for the USA to keepfaldhanks to the atti-
tude of the USA at the beginning, the USA has besing its international
prestige and authority. [14] Regarding the fact tha Court has jurisdic-
tion over persons based on the principle of teiatity, the USA, by not
being a State Party, cannot effectively defendatsign units against the
Court. [21] It would be more advantageous for tH@Alko accede to the
Statute and participate in the control of its fumging, and influence the
negotiations including possible drafting of defimits of new crimes.

The principle of complementarity should also be tiogred. If relevant
crimes were committed by the members of Americaeidm forces, the
Court would not be involved unless no national pemings were con-
ducted in the USA. In summary, regarding the faet the Court already
exists and has relatively wide international suppeventually even the
world powers will be under pressure to at leagpeesit. In the long-term
scale, it can be expected that they will becomelired in its structure.
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5.2 ARGUMENTS OF THE SUPPORTERS OF THE COURT

In the text above, the often mentioned argumenthetriticizers of the
Court were evaluated. Some of them can be considetevant, while oth-
ers not because they criticize the provisions ef $ttatute without which
the Court would practically not be able to opekffectively. Also the ar-
guments in favour of the existence of the Court acwkssion to the Statute
should be evaluated, at least briefly. These aiialynthe following:

= Punishment of crimes and depriving the offender ofhe capacity

to commit further crimes

= Description of reality

= Giving publicity

= Possibility to influence the functioning of the Cout
= Universal Competence

= Prevention

These arguments mainly refer to the general priesifhat govern inter-
national criminal justice, and to certain specditributes. As foithe pu-
nishment of crimes and depriving the offender of te capacity to com-
mit others, it should be mentioned that the very core ofamati and inter-
national criminal law containes the idea that tfferaer should be brought
to a fair court and tried in justice according le gravity of the crime co-
mmitted. Eventual sentence or imprisonment isoldtesoffender from so-
ciety, and thus deprives him or her of the capatmtyommit more cri-
mes®

It is also important to point out that justice faasenormous moral im-
portance for victims and for the bereaved, asdtices their desire for re-
venge. It is obvious that most likely not all oftems will be always caught.
But that is not a reason to resign from justice and bring anybody to
court.

% The given explanation is, of course, simplifietieTpurpose of punishment in history was
retribution. Nowadays, it is primarily prevetiosplation and reformation of offenders.
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Judicial investigation of complex cases also of@areals various unex-
pected facts and connections which have not beewrkrbefore. So an
investigation helps to objectivelyescribe the reality of certain conflicts
and brings to light the information that would hareamained unknown,
which may have a great importance for historicatuioentation of the
events.

When speaking ofjiving publicity, objective and judicially proved
information attracts the attention of the genetddlig and influences public
opinion. It can be said that the ICTY and ICTR cinited to reduction of
popularity of extremist political representativédso, the trial with Tho-
mas Lubanga fastened the public attention on toatsin of child soldiers
in the Democratic Republic of the Congo and neigining countries after
its commencement.

Regarding the position of states, it is advantagdouthem to accede to
the Statute because they get possibility to influence the functioning of
the Court. That means not only participation in its contitmif also the po-
ssibility to take part in drafting amendments te tirimes. The problems
related touniversal competenceof the Court will be daled with in a sepa-
rate subchapter 5.3.

To finish the list of advantages of the creationh&f permanent Interna-
tional Criminal Court, | consider it important tcemtion the purpose which
would be the most important if it worked. Thapigvention, which means
the effect of deterrence from committing such segicrimes. It can be said
there is no empirical proof of the preventive fumetof international crimi-
nal tribunals. The existence of the Nuremberg Thdwdid not prevent ei-
ther Pol Pot or MiloSevifrom their actions. On the other hand, it is neces
sary to distinguish the character ofahhoccriminal tribunal from the per-
manent International Criminal Court.

In a situation where a dictator controls his acti@amd is aware of his
immunity, supposing that there is no internatioz@irt which would have
jurisdiction over him, he does not have to fearthimg. So he may be wor-
ried only about the establishment of &h hoccriminal tribunal created to
try his actions. But he is probably well awarelwd fact that the process of
its creation is complicated. And as long as hesugerior relations with at
least one permanent member of the UN Security Ahurecdoes not have
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to worry too much. But the character of the permateternational Crimi-
nal Court is different. At present, when the firgls take place, the people
who may be investigated in the future are potdgtadare of that fact.

For instance, in the Democratic Republic of the g&othe Court has
drawn the attention of the public, and it can bespmed that the awareness
of responsibility has the potential to change bahavand control aggres-
sion. Of course, it may be objected that therensaay conflicts and large-
scale acts of violence going on. The country hsistaverted justice but it is
a State Party to the Statute. Wouldn't there beenmoass acts of violence
there if it were not for the deterrent effect oé tourt? Has it not discour-
aged at least a few individuals or warlords frormadatting large-scale cri-
mes? We will never know in an empirical way andaa@ only speculate
about it. However, if so, it would be a rather sible but great success of
the Court.

In my opinion, the preventive function of the Caosinbuld not be margi-
nalized. The existence of the International Crirhi@aurt will probably
have a bigger preventive function with respect dteptial offenders than
the existence of a national court for a commonrufée. Those are often
criminals who act very impulsively, controlled bydslen emotions. In that
case, a person does not think of the possible goesees of his or her ac-
tions.

But instigators and schemers of the crimes withajtrisdiction of the
Court tend to be people with a certain statusnoftery intelligent people,
like, for instance, Slobodan MiloSévor Radovan Karad&i This kind of
a man has fewer tendencies to act impulsivelyaliger has the inclination
to make a cool-headed calculation. In that casailiehave to rationally
take into account that if he commits such an adtiecan be brought to the
International Criminal CourY. Because of the potential to prevent certain

%7n the case that a state is not a State ParthaoStatute and the crime has not been
committed on the territory of a State Party, theecanay be referred to the Court if the

proceedings are initiated by the UN Security Couiith respect to the situation in Sudan

and Libya, this procedure does not seem to be elgliBut it should be added that for the

effectiveness of the exercise of jurisdiction of Bourt over nationals of Non-Party States
the full support on the part of the UN Security @oiliis needed in such a case.
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mass crimes, | hold the view thiatis actually the preventive function
which is one of the crucial assets of the Court

5.3 UNIVERSALITY

In the conclusion of this chapter the current situawith respect to
achievement of the aim should be evaluated whicghdsided in the very
fundamental idea of the International Criminal Gouthat is its universal
competence. The fundamental idea is that the gravases concern the
international community as a whole, no matter whbey have been com-
mitted. It is necessary to act against these cruméedly. So the jurisdic-
tion of the Court is being extended on the basia wbluntary accession of
states to the Statute.

As stated above, at the present time, the Statdie$to the Statute in
general are European countries, Canada and Aast&guth American sta-
tes and states of Southern and Central Africa.n@rother hand, the Statute
has not been joined by the USA, Asian and Arab t@as Up to the pre-
sent time, the Statute has been ratified by moae #20 countries of the
world, out of 193 UN member states. So, how hasGhart fulfiled the
aim which was set? It seems that much more thdrH®battle is over.

However, it is important to point out that the s&x on the course to
the universal competence of the Court cannot sirbplyneasured by the
number of the States Parties or, for example, the af their territory.
Above all, we have to take into consideration tlkfving:

= The population of individual States

= The power factor

= The degree of democratic establishment

Regarding the population, it is important to realiat six out of the ten
most populous countries in the world, which aren@hindia, the USA, In-
donesia, Pakistan and Russia, are not States $artese six countries
alone represent practically a half of the world yapon. As far as power
factor is concerned, the leading world powers hareepotential, partly to
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influence small states, partly to be naturallyduoled by theni® Last but
not least, it is important to remark that not othg size of a state is im-
portant, but also the locations which are reallglagrgered by the relevant
crimes being committed. Those may be very littlartdes, as for instance
Rwanda was.

The question is whether the States Parties arstéites where such acts
may happen in reality. Such states are often rboleshon-democratic re-
gimes which do not access the Statute deliberalbly.States Parties to the
Statute are mainly the states which do not havblgnes with such crimes
anyway> Leaving aside the possibility to initiate an ingation by the
UN Security Council, it must be concluded thathe &ffect of reaching, or
rather approaching the universalimpetence of the Court, a long and diffi-
cult journey is still ahead.

On the other hand, with regard to the fact thay @hiring the fifteen
years since its creation, the international tréwty been ratified by almost
two thirds of all countries of the world, thereashope that the trend will
continue and important world powers will accedeh® Statute with other
states following them.

38 For example, within the discussion about theicatifon of the Rome Statute in the Czech
Republic, there were opinions stating that it hasense to accede to the Statute when even
the USA has not joined it.

39 Of course, some African states represent an impbexception.
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6. REAL CASES OF THE INTERNATIONAL
CRIMINAL COURT

The Rome Statute of the International Criminal Cemtered into force
on 1 July 2002. Since that moment the Court has ladde to exercise
jurisdiction over the crimes of genocide, crimesiagt humanity and war
crimes. The Court has been operating for over gamsynow, so it is at least
partially possible to evaluate its activity up twan

The Court is currently intensively occupied witke ttrimes which have
been committed in a number of countries. TheseUgi@nda, the Demo-
cratic Republic of the Congo, the Central AfricagpBblic, and also Sudan
(respectively Darfur), Kenya, Libya and Céte d'Ieni Opening of an in-
vestigation in Mali is expected. The Court investes, with respect to tem-
poral jurisdiction, only the crimes which have beammitted after 1 July
2002. And due to the number of acts of violence, Pnosecutor restricts
the investigation only to high-ranking represenesgiresponsible for large-
scale crimes.

In connection with that, it is important to mentithat the method of in-
vestigation has brought some not quite expectatinigs. It is worth noting
that the practise was established when the firstetimentioned countries
asked the Court for an investigation of the crimmesimitted on their terri-
tory. [20] The Prosecutor, having evaluated theugds of the requests,
accepted them, and on the basis of their requeistt@dl an investigation.

This method of initiation, so-calledelf-referral constitutes a certain
advantage for the Court. As in that case it caedpected that the authori-
ties of a State Party concerned will smoothly coafee On the other hand,
we can see a disadvantage in the fact that, dtleetoonflicts usually run-
ning between a government and rebel groups, anddternment having
the possibility to refer to the Court, but not tiebels, the situation creates
a certain inequality of the parties involved incaftict with respect to ac-
cess to the Court. [86] The investigation in Sudas initiated by the UN
Security Council because Sudan is not a State Rartlye Statute. Later,
the investigation in Libya was commenced in theesarmy. In the cases re-
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lated to Kenya and Céte d’lvoire, an investigatwes opened by the Pro-
secutor.

In connection with this issue, it is important temtion that, according
to Art. 16 of the Statute, any investigation orgaoution may be suspended
for a period of 12 months after the UN Security Gmluhas requested the
Court to do so, in a resolution adopted under Ghayll, and that request
may be renewed. The stated provision should bentedtber positively. As
a situation may come about when the prosecutianaartain person could
give rise to disorders in a country or endangeeacp process going on.
For that reason, in my opinion, it is convenierdttthe Security Council
can, after examining the specifics of a concretesipn, alternatively sus-
pend an investigation of a case for later.

6.1 GENERAL CHARACTERISTIC *°

As far as the situation ibganda is concerned, the present conflict on
the territory of that state already arose in 198@&nvthe current President,
Yoweri Museveni, took power. The so-called Lord'sitent Army
(LRA) stood up to him. The LRA is responsible, ntaim the northern
part of Uganda and the surrounding area, for mtiaska on the civilian
population, murders, systematic raping and kidnagppor the purpose of
joining the ranks of the LRA. The share of childdsers in the LRA was
estimated at almost 85 %, which comprises over@0g&ople. [81] At the
end of the year 2003, President Museveni aske@ribsecutor of the Court
for an investigation of the crimes. The investigatiwas initiated in the
middle of the next year and in 2005, five warrantse issued against the
commanders in chief of the LRA. One of them hasaaly died, the others,
including a leader of the LRA, Joseph Kony, havebezn captured yet.

Long-time conflicts ithe Democratic Republic of the Congdoetween
the government and rebel units have been going ainlynin the eastern
province of Ituri. The reasons for the conflicte golitical (in an effort to
change the regime), economic (control over numeroueral resources),

40 For general information, see ICC web [60].
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and even ethnic (hatred between members of the Hemhd endu tribes).
For those reasons, there are a lot of brutal attgokng on, the victims of
which are mostly civilians. The share of child setd constitutes up to
40 %. In 2004, the Prosecutor received the offi@guest of the Democra-
tic Republic of the Congo and commenced an invastig. Up to the pre-
sent time, five arrest warrants have been issuedc@Ntaganda is still at
liberty and Callixte Mbarushimana was releasedr dfte Pre-Trial Cham-
ber declined to confirm the charges. Thomas Lubdhgk, Germain Ka-
tanga and Mathieu Ngudjolo Chui have also beenegmded. Thomas
Lubanga Dyilo has already been convicted by thalThamber and the
cases of Germain Katanga and Mathieu Ngudjolo @helibeing tried by
the Trial Chambers, after confirmation of the clearbas been made.

In 2004, the President ¢iie Central African Republic asked the Pro-
secutor of the Court for an investigation into gents which were com-
mitted during an armed conflict between rebels ggoment units and other
armed groups. In 2008, a warrant for arrest wagssind in the same year,
Jean-Pierre Bemba Gombo, accused of crimes adaimsanity and war
crimes, was apprehended and transferred to Theedagter the charges
have been confirmed, the trial is held by the Tdhhmber.

In 2005 the Security Council adopted a UN resoiutio. 1593 which
requested the Prosecutor to investigate the crooesnitted inSudan in
the western province of Darfur, and challengedgiiernment of Sudan to
cooperate with the Court. An arrest warrant wasddsagainst Ali Kushayb,
Ahmad Harun, Abdel Hussein and Omar Al Bashir. Kayshis the leader
of Janjaweedmilitia, Harun is the former Minister of the Inier and
paradoxically the succeeding Minister for HumardtarAffairs, Hussein is
current Minister of National Defence and Omar AlsBi is the current
President. Later, the Court started investigatithgiothree persons who ap-
peared voluntarily before the Court. The governnm@nSudan refuses to
cooperate with the Court.

The first situation, when the Prosecutor startecstigating a case on
his own initiative, was the investigation of potgetion acts of violence in
Kenya in 2007-2008. Regarding the fact that a reasortadnes to proceed
was concluded and sufficient supporting materias wabmitted, in March
2010, the investigation was approved by the PratT@hamber of the
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Court. In March of the following year, six persomsre called up and after
they voluntarily appeared, their cases have beied toy the Pre-Trial
Chambers that confirmed the charges of four of them

From the end of the year 2010, a groundswell ofgsts and demon-
strations against long-time authoritarian regimeshie Arab world took
place in the region. Later it was named “the Aralir®)”. The protests
spread td_ibya which had been led by Colonel Muammar Gaddafofar
forty years. Peaceful demonstrations were repréesgatilitary forces and
the situation escalated into a civil war. Libyanid a State Party to the Sta-
tute, so the UN Security Council adopted a resmtutilo. 1970 which re-
ferred the situation to the International Crimiadurt for an investigation.
In June 2011 warrants of arrest were issued agklnamar Gaddafi, his
son, Saif Al-Islam Gaddafi, acting as the Liby@da factoPrime Minister,
and Abdullah Al-Senussi, the Head of the Militangellligence. [59] In Oc-
tober of the same year, Muammar Gaddafi was captarsl killed by
opposition fighters.

In theCote d’lvoire, in West Africa, presidential elections took pléace
autumn 2010. Alassane Ouattara won the electiohshkeuthen President,
Laurent Gbagbo, refused to admit defeat and relsign office. During
a four-month post-election crisis and consequembads, many acts of
violence were probably committed by both sideshef ¢onflict. In March
the following year, Gbagbo was arrested. Cote d'é/¢s not a State Party
to the Rome Statute, but it already accepted thsdjation of the Interna-
tional Criminal Court earlier, in a declaration endirt. 12, par. 3, of the
Statute. In October 2011 the Pre-Trial Chamberhef €ourt granted the
Prosecutor’'s request for authorization of an irigasion. [45] Later the
Pre-Trial Chamber issued awarrant of arrest agaihs expresident
Gbagbo who was then transferred to the InterndtiGrieninal Court.
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International Criminal | Investigation | Status

Court opened

Uganda 2004 Five arrest warrants for rebel leaders:
one deceased, four fugitives,
including Joseph Kony

Democratic Republic 2004 Five arrest warrants: Thomas

of the Congo Lubanga convicted, two on trial, one
released, one fugitive

Sudan (Darfur) 2005 Four fugitives, including pdesit
Omar Al Bashir, three other suspects
appeared voluntarily, one was
released, two are on trial

Central African 2007 Jean-Pierre Bemba in custody, trial

Republic underway

Kenya 2010 Six persons indicted, four on trial

Libya 2011 Three arrest warrants, Muammar
Gaddafi dead

Céte d’'lvoire 2011 Laurent Gbagbo in pre-trial

Source:The Economis{47] updated according to the information of eurt in
June 2012.

6.2 THE PROSECUTOR V. THOMAS LUBANGA DYILO

Thomas Lubanga is one of the founders and a leafdampolitical and
military movement, the Union of Congolese Patrigision des patriotes
congolais UPC) which was constituted in 2000 and is resipdmgor nu-
merous acts of violence in East Congo, in the legion. [37] The move-
ment is composed of members of the Hema tribe susttongly ethnically
defined.

The biggest crimes of which civilians were victim&re committed
from the middle of 2002 to the end of 2003. Thenetltleansing was di-
rected against the members of the Lendu tribe.riguhe conflict, the UPC
recruited many children who were schooled in figétimurdering, pillag-
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ing and raping. In 2003, Lubanga had several thalisaild soldiers in his
militias. [62]

After a warrant of arrest had been issued by thertCaubanga was
transported to The Hague on 17 March 2006. The liearing before the
Pre-Trial Chamber took place on 20 March 2006. @@anuary 2007 the
accusation of Lubanga was confirmed by the PrelTl@amberso the
Trial Chamber could be constituted, and subsequémd trial began. [13]
The Court is criticized by some non-governmentalugs which find the
charge relatively narrowly formulated, regardingatvhubanga is probably
responsible for. Thomas Lubanga was charged witHahowingwar cri-
mesunder the Statute:

= Art. 8(2)(b)(xxvi): Conscripting or enlisting chilen under the age
of fifteen years into the national armed forcesiging them to parti-
cipate actively in hostilities (in internationahaed conflict);

= Art. 8(2)(e)(vii): Conscripting or enlisting childn under the age
of fifteen years into armed forces or groups ongghem to partici-
pate actively in hostilities (in internal armed @im).

Initially, the trial should have begun in June 2008 it was suspended
due to a dispute with respect to confidential eva#ebetween the judges
and the Prosecutor. The UN and non-profit orgaiumatprovided the Pro-
secutor with 200 pieces of evidence on the undeilstg that there would
be no breach of confidence. But the judges wetbabpinion that such an
approach was unacceptable because it could endangefairness and
objectivity of the whole trial. As a consequendmre was the possibility of
releasing Lubanga if access to the informationhef both sides was not
ensured. [24] After that, the Prosecutor consetdgatovide the Court with
the confidential information. It must be added tthet Prosecutor came in
for general criticism in relation to those eventhjle the strict action of the
Trial Chamber in order to ensure the objectivitytted trial is to be evalua-
ted positively.

The trial started in January 2009 and there wepeated disputes be-
tween the Trial Chamber and the Prosecutor, withaet to the attitude of
the defence to the information of the Prosecutare B the disputes there
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was again a danger that Lubanga would be relebkmaever, after that the
Court proceeded with the trial.

During the trial the Court cooperated with 129 passwho have been
granted the status of victim before the Court. Ghercourse of 204 days
of hearings, the Chamber heard 36 witnesses chiletthe Office of the
Prosecutor, 24 witnesses called by the Defence3awinesses called by
the legal representatives of the victims parti¢igain the proceedings. The
parties and participants in the trial presented ttiesing statements in Au-
gust 2011. On 14 March 2012 the Trial Chamber @etithanimously that
Thomas Lubanga Dyilo is guilty of the war crimes aafnscripting and
enlisting children under the age of 15 and usimgrttio participate actively
in hostilities. He was sentenced to a total pewddl4 years of impri-
sonment. This was the first verdict issued by thierhational Criminal
Court. [37]

6.3 THE PROSECUTOR V. OMAR HASSAN AHMAD AL
BASHIR

The conflicts in the western Sudanese province affud have their
roots in the remote past. The society living on tdveitory of Darfur was
traditionally tribal. The tribal ownership of thend played a key role in the
society. The land was divided between the tribeshieylast Darfur Sultan
at the beginning of the 20th century. Then tridaéts kept dividing it be-
tween individual members of the tribe. Potentiapdies were decided at
a meeting of the tribal chiefs. Droughts and dég=tion were contributi-
ve to worsening the conflicts. President Nimeinhjowcame to power in
1969, imposed an Islamic regime and Sharia, andishled the existing
tribal system. During the following decades theflicts escalated because
of easy access to weapons and the tribes stamading their own mili-
tias. [81]

The core of the conflict is parttye access to natural resourcefoil,
water, land and pastures), and pattilyg membership to a particular eth-
nic group. The affiliation plays a key role in the confliat Darfur, mainly
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the affiliation with African (inhabitants of Darfuor Arab (central govern-
ment) origin. The leading rebel groups, the Sudderation Movement/
Army (SLM/A) and the Justice and Equality Movemé&HEM), started to
stand in defiance against the central governmekhartoum.

In 2002, they took the first armed action. The gowgent was not pre-
pared for such a situation and was not able torabtite regions. For that
reason, the government took advantage of the edmmicintertribal con-
flicts and began to encourage the local tribesetp the government with
the fight against the rebels. The Arab tribes dgtuietl theJanjaweedunits
which started to interfere in Darfur, together wiitle Sudanese army. Fre-
guent targets of their attacks were civilians bging to the African ethnic
group. The conflict caused an involuntary emigrataf 1.65 million of
people, [96] but some sources state up to 3 miliébungees.

The UN Security Council began to deal with theatitn in 2004 The
International Commission of Inquiry on Darfur was established and it
presented its report on 25 January 20DBe Commission observed that
there was a serious violation of international hamghts law and humani-
tarian law on the territory of Darfur, and it readhthe intensity of crimes
under international law. It was mainly the killio§civilians, torture, enfor-
ced disappearance, sexual violence, destructiovillafjes and pillaging.
According to the report of the Commission, the $ied&@ government and
the Janjaweedunits were responsible for these events. Regairitiedgact
that the attacks were committed on a widespreadsgstgmatic basis, they
may be qualified as crimes against humanity. [81¢ Victims of these acts
of violence were mainly the African tribes.

The report also states that the local units of Sh&1/A and JEM are
also responsible for serious violations of inteiova! law, for instance,
killing of civilians and pillage. But in this caskeey were not committed on
a systematic and widespread basis. The George \Wh Bdministration,
based on its own information, described the situaith Darfur as genocide.
The Commission, on the other hand, said that tivaxseprobably no geno-
cide in Darfur because apparently there was nontinte exterminate
a certain ethnic group. The Commission drew ugstadf suspects which
was submitted to the UN Security Council with aoremendation stating



International Criminal Court 77

that the Security Council should refer the casteolnternational Criminal
Court.

With regard to the fact that Sudan is not a StaityRo the Statute, an
investigation had to be initiated by the UN Segu€buncil. So the Secu-
rity Council, in a resolution No. 1593 of 2005, edkhe Court to start in-
vestigating the crimes which had been committetherterritory of Sudan.
The USA abstained from voting. However, the USAld@a the adoption
of the resolution by not exercising the veto powemvas the first case
when the investigation was initiated by the UN SigCouncil.

Then in 2007, théirst arrest warrants were issued against the former
Minister of the Interior and the future Ministerrfelumanitarian Affairs,
Ahmad Harun, and théanjaweedmilita commander, Ali Kushayb. The
Pre-Trial Chamber came to the conclusion that Haasnthe Minister of
the Interior, knew about the crimes against ciagian the territory of Dar-
fur, and also about the practiceslJahjaweedand that he himself initiated
the crimes being committed against the civilianyagon. Kushayb was in
command of the militias which committed crimes agaiivilians and he
personally participated in some armed action. [B6¢ crimes committed
on the territory of Darfur claimed, according ta tbN, 300,000 victims,
while the Sudanese government admitted only 10,000.

In 1989, after a military cougymar Al Bashir took power and he has
been the Sudanese President since 1993. The Presie directly respon-
sible for the actions of the Sudanese army andahaal influence on the
Arab militias. Therefore, in July 2008 the Prosecutn accordance with
Art. 25, par. 3, of the Statute which regulatesgriralia, indirect perpetra-
tion or perpetration-by-mearf40] decided to bring a charge against the
President, containing ten points in the claim: ¢hoéthem in respect of ge-
nocide, five referring to crimes against humanitg awo regarding war
crimes.

After the investigation made by the Pre-Trial Chemfanarrest war-
rant was issuedagainst the Sudanese President dnarch 2009 He thus
became the first Head of a State against whomrttegriational Criminal
Court issued a warrant of arrest. But he is nofitseHead of a State to be
accused by an international criminal tribunal gatigr The former Serbian
and subsequently the Yugoslavian President SlobdddoSevic was
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brought before the ICTY. But due to his ill hedtth died before the end of
the trial. The fromer president of Liberia, Charlesy/lor, was sentenced by
SCSL for aiding and abetting the commission of eranes.

Sudan is currently in a situation when it shoulgrapend and extradite
its own President. But the Sudanese party refusesbdperate with the
Court. The warrant of arrest against Omar Al Baglas originally issued
for committing the followingive crimes against humanity and two war
crimes:

= Art. 7(1)(a): Murder;

= Art. 7(1)(b): Extermination;

= Art. 7(1)(d): Deportation or forcible transfer abgulation;
= Art. 7(1)(f): Torture;

= Art. 7(1)(g9): Rape, sexual slavery, enforced ptostn, forced preg-
nancy, enforced sterilization, or any other fornsexual violence of
comparable gravity;

= Art. 8(2)(e)(i): Intentionally directing attacks @igst the civilian
population as such or against individual civilismug taking direct
part in hostilities (in internal armed conflict);

= Art. 8(2)(e)(v): Pillaging a town or place, eveneavhtaken by assault
(in internal armed conflict).

The Prosecutor included in the accusation alscctime of genocide,
specifically the responsibility for the attemptliquidate the members of
the Darfur tribes Fur, Masalit and Zaghawa, pabyyusing the official
army units, and partly by the alliddnjaweednilitias. [8] The majority of
the judges of the Pre-Trial Chamber (one of they@sdhad a dissenting
opinion) reached the decision that the Court wagpravided with reason-
able evidence which would prove that the governnir@einded to destroy
totally or partially some of the aforementionedés. For that reason the
warrant of arrest did not include the crime of gede.

At the beginning of 2010, the Appeals Chamber rdted the Pre-Trial
Chamber should decide again the content of theawawof arrest with re-
spect to its possible expansion. It objected tHagwissuing a warrant of
arrest it is necessary to choose a slightly lowaandard than during the trial
when guilt is being proved. On 12 July 2010, a sdcwarrant of arrest
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against Omar Al Bashir was issued. It did not replthe original one, but
widened it by three counts with reference tochime of genocide

= Art. 6 (a): Genocide by killing;
= Art. 6 (b): Genocide by causing serious bodily @ntal harm;

= Art. 6 (c): Genocide by deliberately inflicting dhe groupcondi-
tions of life calculated to bring about its physickestruction in
whole or in part.

All States Parties to the Statute are obliged tly tooperate with the
Court and thus, if an accused person enters theitary, they should
apprehend him or her. Nevertheless, during July Aadust 2010, Al
Bashir left for Kenya and Chad. He was in Kenyadorofficial visit and
was not arrested. Also, the African Union decidetita cooperate with the
International Criminal Court with respect to theregition of the Sudanese
President. Subsequently, the Court officially imied the UN Security
Council about the visit and the non-cooperatiorth& mentioned States
with the Court. Later, Omar Al Bashir visited alBjibouti and Malawi
which are States Parties to the Rome Statute dshki@bever, he was not
seized there either. [38]

As far as immunities are concerned, according fmedxopinions, Art.
27 of the Statute, which regulates withdrawal ofmiamities, shall apply
also to offenders coming from a State not partshéoStatute provided that
an investigation was commenced by a binding reiepiudf the Security
Council. This should apply also in case of apprsteenof an offender in
a different state. [7] The question remaimbat the possibilities of the
Court are with regard to its next action and how the case will pro-
gress* The Court does not have at its disposal any fatteh could arrest
accused persons, and peace-keeping forces of thea BWiica do not have
the authorization to do so. Al Bashir could be sted on the territory of
another State Party to the Statute. But with regarthe above-mentioned

41 For example, Christopher Gosnell recommended énJturnal of International Criminal

Justice that the Prosecutor should stop concemgratily on the high-ranking perpetrators
because it seems politicised in the public eye.ofding to him, lower-ranked persons
responsible for mass crimes should be accusedranglit before the Court. That would re-
veal the real situation in Darfur and give credtpito the future trials with the highest

representatives. [9]



80 Jan Lhotsky

visits of neighbouring countries, it seems thatéhmay not be any appre-
hension after all. Moreover, in April 2010, presital elections took place

in Sudan after twenty years and Al Bashir was eeted. [50] So the

issued warrant of arrest seems relatively toothless

Thus the Court has to rely on individual statespiorithe UN Security
Council which can theoretically impose sanctionsSaiart'> Any hardline
stand is not likely to have the support of Russid &€hina, as permanent
members of the Security Council. So here it is destrated how judicial
and political elements and interests mingle inrimaéonal law. The Court
has no specific coercive measure, and thus is depempartly on the due
fulfilment of the obligations of the States Partiasd partly on the possible
help and authority of the UN Security Council. Bbtee out of the five
permanent members are not States Parties to thereStao currently the
question is in which direction the situation wiéhalop.

Anyhow, this is the first case commenced at th&aiion of the UN
Security Council, and also the first case of acosaf a president of a so-
vereign state before the International Criminal @€olhe course of events
surrounding the trial with the Sudanese Presidem@aiOAl Bashir will
become a significant informal precedent. This dewedent will be relevant
not only to the consequent attitude of the UN Sec@ouncil with regard
to analogous cases, but also to the behavioureodtier dictators or autho-
ritarian Heads of States. It is necessary to pmihthat, in spite of the abo-
ve-mentioned problems, the general possibilityrofratiation of an inves-
tigation in a Non-Party State at the initiationtbé Security Council is an
important option for which the Rome Statute prosidelowever, for the
success of such a trial, it is essential that duan investigation the Court
has the full support of the UN Security Council.

42 These can be, according to the UN Charter, oframititary or, in this case purely
theoretically, of a military character. For instaneconomic sanctions could represent the
sanctions of a non-military character. But the @ffeeness of imposing economic sanctions
on a specific state is problematic. Sudan is onliteof countries supporting terrorism
elaborated by the USA, so economic sanctions aposed on Sudan. China takes ad-
vantage of the Sudan’s low business activity withekican and European countries. There-
fore, China has plenteous business relations wiitia as it is an important supplier of
weapons.
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6.4 SITUATION IN KENYA

In 1999, Kenya signed the Rome Statute and ratifisik years later.
At the end of December 2007, presidential electtook place in which the
President, Mwai Kibaki,Rarty of National Unity PNU) aspired to be re-
elected. His opposing candidate was a leader ofppesition, Raila Odin-
ga Orange Democratic Movemer®DM). According to international ob-
servers, during the elections international stasglavere not observed.
When the votes were being continuously countedndutiie election, the
President, Mwai Kibaki, started winning. The atfiéuof the people regard-
ing the results and legitimacy of the electionsa&ged in a mass grounds-
well of violence during which around one thousaedgde were killed and
more than two houndred thousand were forced toelebgir homes. [48]
After the elections, in which the President Kibalkds re-elected, Odinga
became the Prime Minister.

The Kenya National Commission on Human Rights idsageport,
according to which the responsibility for the aofsviolence extended to
governmental circles. The Kenyan government estagdti a commission of
inquiry which was led by Philip Waki, a judge, savias named th&Vaki
Commission The Commission recommended the establishmenspéai-
al tribunal but there was not sufficient politicelipport for that solu-
tion. [15] Waki passed the information about themsaspects to Kofi An-
nan who was engaged in calming down the situatioiKeénya. Subse-
quently, the information was handed over to thes€eator of the Interna-
tional Criminal Court.

At the end of March 2010, the Pre-Trial chambentgd, by majority,
the Prosecution’s request to open an investigafibe. situation is signifi-
cant because it was the first time in the almogiiteyear long existence of
the Court, when a possibility of commencement ofrasestigation at the
Prosecutor's motion was applied. Unfortunatelyas the fifth situation
investigated in Africa, so the Court faces a suepiof being biased. On
the other hand, domestic Kenyan law does not campmicorresponding
legal regulation which would enable efficient aad prosecution of crimes
against humanity. [15] Thus, it can be considerightrthat the Court
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played the role given by the Statute, and stambedetl with the situation
concerned.

In December, the Prosecutor, Luis Moreno-Ocampaooanced that,
under the Art 58, par. 7, of the Statute, he sutiehito the Pre-Trial Cham-
ber a request for issuing a summons for the sixyemationals who were,
according to the Prosecution’s investigation uph&n, the most responsi-
ble for the post-election massacres. Under thaitgtaihe Prosecutor quali-
fied the massacres as crimes against humanity THélfirst case concerns
three representatives of the political party ODMovdollectively organized
attacks against the followers of the PNU. Accordimghe Prosecutor, the
former Minister and also Member of the Kenyan Ranknt, William
Samoei Ruto, together with the former Minister afsb chairman of ODM,
Henry Kiprono Kosgey, organized the plan of attaagginst the supporters
of the then President and the PNU party. Josua Seapy, who is said to
have organized the attacks via radio transmissilsn, played a very impor-
tant role. In January 2012, the Pre-Trial Chamhtmtfiomed the charges
against William Samoei Ruto and Josua Arap Sandedtined to confirm
the charges against Henry Kiprono Kosgey.

In contrast, in the second trial three represematof the political party
PNU were accused. These were Francis Kirimi Muthatire Secretary to
the Cabinet, Uhuru Muigai Kenyatta, the Kenyan i@, and Mohamed
Hussein Ali, the Chief Executive of the Postal Gwgtion of Kenya. These
purportedly organized the attacks against the vigs of the ODM and for
that purpose they supposedly even used the Kerplare force. In January
2012, the Pre-Trial Chamber confirmed the chargesnat Francis Kirimi
Muthaura and Uhuru Muigai Kenyatta, although dexdirio confirm the
charges against Mohamed Hussein Ali.

6.5 PRELIMINARY EXAMINATIONS

As far as investigation of cases in various stee®ncerned, so-called
preliminary examinations should be mentioned. Dwiria preliminary
examination the Prosecutor has not yet arrived @nalusion regarding
whether there is a reasonable basis to proceedawithvestigation, and to
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submit to the Pre-Trial Chamber a request for atthtion of an investiga-
tion. One case in particular should be mentioneith Véspect to the events
in Gaza, in January 2009, the Palestinian Natidnghority (PNA) ac-
cepted the exercise of the jurisdiction of the €amra declaration under
Art. 12, par. 3, of the Statute, effective as frbduly 2002 when the Statu-
te entered into force.

According to the Statute, only a state is authorie do that. So the
question arised as to whether it is possible tsicken the PNA to be a state
for the purposes of the Statute. Expert opiniogsied both for a recogni-
tion of the declaration, [16] and against it. ThEponents point out a lack
of statehood or an impossibility to delegate jugsdn to the Court that,
based on the so-called Oslo Accords, the PNA do¢gpossess. [19] In
April 2012 the Prosecutor has rejected the requést an argument that
the Office of the Prosecutor has no authority tiinde for the purposes of
the Rome Statute, the term “state”. In his opirdoty the relevant UN bo-
dies or the Assembly of States Parties can do [B&{t.So the Prosecutor
actually refused to decide this legal and politigaéstion. It is apparent
that the possible recognition of the declarationl@anotivate other territo-
ries, having the hallmarks of a state and strugdion independence, to use
similar course of steps.

As for other preliminary examinations, at the bagig of December
2010, the Prosecutor received a communication f8ownrth Korea which is
a State Party to the Statute. The notificatiorestétat during the bombard-
ment of South Korean Yeonpyeong Island by Northd&oin November
2010, and during the submersion of a South Korddm is March 2010,
North Korea committed war crimes. [36] Consequertlg Prosecutor star-
ted a preliminary examination in order to find evtether the criteria for
the commencement of an investigation are fulfilBoe other cases, subject
to a preliminary examination in 2012, concern Afgistan, Georgia, Gui-
nea, Colombia, Honduras and Nigeria. [60]
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7. INTERNATIONAL CRIMINAL COURT
AND A DEFINITION OF THE CRIME
OF AGGRESSION®

After Bangladesh, which ranks among the ten moptijoois states with
its population of 140 million, had become one of ttates Parties to the
Statute in 2010, several smaller states followde Rome Statute has been
ratified by more than 120 states out of the 193 KemStates of the
UN. [61]

Regarding the fact that the Rome Statute itselsypres in Art. 5
a possible expansion of the Court’s jurisdictiontty crime of aggression,
the attention of the experts turned to the Reviemf€rence, the aim of
which was, in accordance with Art. 123, a discussio relevant amend-
ments to the Statute, with respect to the mentiamiece of aggression. So
the characteristic of this crime under internatidaer will be dealt with in
this text, and subsequently also the results ofafleeementioned Confe-
rence.

7.1 INTERNATIONAL LAW AND THE HISTORICAL
DEVELOPMENT OF THE CRIME OF AGGRESSION

Before the development of the international lavaofied conflicts and
a certain separation of international criminal l&am traditional public
international law during the twentieth century,rthevas no rule banning
the use of force among states. Just as in the akingdom, so-called na-
tural selection was applied on an internationalesdawar was a legal way

“3The content of this chapter was presented in ritariational conference Days of Law
2010 organised by the Faculty of Law of the Masddykversity and it was published in
a legal journalThe Lawyeiin September 2011.
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to deal with international disputes, and a paréicugtate had to withstand
the interaction with other states.

7.1.1 THE FIRST HALF OF THE 28 CENTURY

In 1928, an international treaty, named after then€h and American
Ministers of Foreign Affairs, Aristide Briand anddnk B. Kellogg, was
created. In the field of international law, the cadled Kellogg-Briand
Pact represented the first document forbidding war.c8jmally, this multi-
lateral international treaty condemned recoursedo for the solution of
international controversies, with the exceptiosef-defence. However, its
significance is reduced by the fact that the priows of the treaty did not
contain any sanctions, and so the treaty lackeoregdbility.

Due to the fact that war was banned, it was alsessary to specify
what kind of war is prohibited, that is to definggaession. In 1993, the
definition of aggression was drawn up at a confegeon disarmament
called by the League of Nations. The definition vea®pted in bilateral
treaties between the Soviet Union and the neighibgistates. And after
the Second World War it was applied by militanytmals in Nuremberg
and Tokyo. [68, p. 451]

After the Second World War in 1945, an internatlasrganization, the
United Nations, was established, based onltNeCharter, an open inter-
national treaty. The Charter states in Art. 2, @ar:All Members shall
settle their international disputes by peaceful ngesn such a manner that
international peace and security, and justice, ao¢ endangered.’t con-
tinues in par. 4*All Members shall refrain in their internationaletations
from the threat or use of force against the teriabintegrity or political
independence of any state, or in any other manneorisistent with the
Purposes of the United NationsJust as in the Kellogg-Briand Pact, the
UN Charter regulates the way in which states céttesdheir international
disputes. But the difference is that the possibitif enforcement is not
missing here any longer.

Within Chapter VII, the Charter regulates actionithwespect to a threat
to peace, breaches of peace and acts of aggregsinm9 determines:
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“The Security Council shall determine the existenteany threat to the

peace, breach of the peace, or act of aggressiansaall make recommen-
dations, or decide what measures shall be takescoordance with Arti-

cles 41 and 42, to maintain or restore internatibpaace and security.”

So based on the aforementioned provisions, inighe 6f international law

the UN Security Council has a practically exclusiight to determine

whether there was an act of aggression in a specise.

Up to the present time, the only case in whichratividual criminal
responsibility for the crime of aggression was ssstully tried is in inter-
national military tribunals after the Second Wovithr, the so-calledNu-
remberg and Tokyo Trials. Within the Trials three crimes were defined —
crimes against peace, war crimes and crimes adaimsanity. At the time
the crime which simply means a military attack dbeeign state was called
a crime against peace. In contemporary terminolbgg/ called a crime of
aggression.

On the basis of the Agreement for the Prosecutrah Runishment of
the Major War Criminals of the European Axis and #o-called London
Charter, under the Art. 6, par. (), the then dkdim of the crime against
peace, or the crime of aggression inclugkthning, preparation, initiation
or waging of a war of aggression, or a war in vidda of international
treaties, agreements or assurances, or participaio a common plan or
conspiracy for the accomplishment of any of thedomg.[44] Among the
crimes within the jurisdiction of the Nuremberg Aunal, it was actually
the crime against peace which was declared asstipeeme international
crime”. [25]

7.1.2 THE SECOND HALF OF THE 20TH CENTURY

In the 1960s, the General Assembly of the Unitetdda got back to
the issue, and in 1974 a new definition of the eriof aggression was
adopted. As a resolution of the General AssembihefUN, this act is not
legally binding, but it may gain the necessary auty, primarily with re-
gard to decision making by the UN Security Countile General Assem-
bly observed that it is one of the competenciethefUN Security Council
to determine whether an aggressive act has beemitima. But it recom-
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mended that while examining whether there has laggmnession, the UN
Security Council ought to take into consideratian only the circumstan-
ces of the case but also the definition.

The definition of aggression by the General Assemplof the UNis
constituted of several articles and some of theaulshbe mentioned. The
Art. 1 saysAggression is the use of armed force by a statres) the so-
vereignty, territorial integrity or political indegndence of another State, or
in any other manner inconsistent with the Chartiethe United Nations, as
set out in this definitioh The determination of aggression is made accord-
ing to the first time of use of armed force. Purdua Art. 2, the Security
Council may, having evaluated relevant circumstarered gravity of the
acts, reach a decision that there has been nossggnecommitted.

Any of the following acts, according to the defioit, regardless of
a declaration of war, are qualified as acts of eggjon, the list being de-
monstrative:

a) The invasion or attack by the armed forces of #&Stéthe territory
of another State, or any military occupation, hoareeemporary, re-
sulting from such invasion or attack, or any anr@aby the use of
force of the territory of another State or part iibef;

b) Bombardment by the armed forces of a State agtiederritory of
another State or the use of any weapons by a Stgiest the terri-
tory of another State;

c) The blockade of the ports or coasts of a Statdéyatmed forces of
another State;

d) An attack by the armed forces of a State on thd,laea or air
forces, or marine and air fleets of another State;

e) The use of armed forces of one State which ardanafitie territory
of another State with the agreement of the recgi8tate, in con-
travention of the conditions provided for in theregment or any
extension of their presence in such territory belytre termination
of the agreement;

f) The action of a State in allowing its territory, iah it has placed at
the disposal of another State, to be used by ttiegrdstate for per-
petrating an act of aggression against a third Stat
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g) The sending by or on behalf of a State of armedi®agroups, irre-
gulars or mercenaries, which carry out acts of adnfierce against
another State of such gravity as to amount to ttts ksted above,
or its substantial involvement therein.

The following provisions complete the given defmit A determina-
tion of aggression can therefore be made also @dkis of other acts. No
consideration of whatever nature, whether polifieglonomic, military or
otherwise, can serve as a justification for aggoessand no territorial ac-
quisition or special advantage resulting from aggi@n will be recognized
as lawful. However, nothing in this definition cduh any way prejudice
the right to self-determination, freedom and inaef@nce of peoples under
colonial and racist regimé$The definition of aggression adopted by the
General Assembly of the UN is not legally bindibgt nonetheless, it pro-
vided the Security Council with a certain legaldgline while making de-
cisions, and it contributed to the developmentmérnational law in the
field of ius ad bellum.

At the turn of the 1980s and 1990s, when the Codd ¥vded, the atten-
tion of the international community was turned &veyal local conflicts,
one of them taking place in Europe itself. To dedh these cases, there
were twoad hocinternational criminal tribunals established (t88Y and
ICTR) and subsequently also so-called mixed crimiribunals, with an
international or national element prevailing. Relyag the fact that the
conflicts in question were mostly internal or lgdle jurisdiction of these
ad hoctribunals covered crimes against humanity, wanes and mostly
also genocide. None of these tribunals coveredcthee of aggression.
One reason was due to the character of the canfacd the other was that
at that time aggression was not sufficiently angrapriately defined in
terms of the individual criminal responsibility tie offender, or rather
there was no consensus on the wording of suchi@itd®i within the inter-
national community.

This was manifested during the second half of theties when in 1995
a Preparatory Committee was founded by the GeAasssmbly of the UN.
Its mission was to draw up a generally acceptataét df an international

44 See the wording of the Definition. [64]
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treaty establishing the International Criminal Gowuring the negotia-
tions of the Committee, even at the Diplomatic @oafce in Rome in
1998, the delegations did not agree on an adegigieition and on the
conditions for exercising the jurisdiction of th@@t with respect to the
crime of aggression.

The Rome Statuteof the International Criminal Court lists in Ar.
among the crimes within the jurisdiction of the @pwenocide, crimes
against humanity, war crimes and also the crimaggression. But then
paragraph 2 specifies that the Court will exergisisdiction over the crime
of aggression once a provision is adopted defittiegcrime and setting out
the conditions for the exercise of the jurisdictafrthe Court. As provided
in Art. 123, seven years after the entry into foofehe Statute the Secre-
tary-General of the United Nations will convene eviekw Conference to
consider any amendments to the Statute, primdréypossible inclusion of
the crime of aggression in the jurisdiction of @aurt.

7.2 POSSIBLE DEFINITIONS OF NEW CRIMES
IN THE SITUATION BETWEEN ROME AND KAMPALA

According to Art. 121 of the Statute, the amendméatthe provisions
of the Statute may be adopted, including the dafimiof crimes. The
amendment isadopted at the Assembly of States Parties by ahinds
majority, and will enter into force for all StatBarties one year after instru-
ments of ratification or acceptance have been disgosith the Secretary-
General of the United Nations by seven-eighth$eifit. The amendment to
crimes will enter into force for those States Rartivhich have accepted the
amendment. With respect to a State Party which rf@saccepted the
amendment, the Court will not exercise its jurifidit regarding a crime
covered by the amendment when committed by thae $arty's nationals
or on its territory.
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7.2.1 NEGOTIATIONS ABOUT THE DEFINITION OF THE CRIH
OF AGGRESSION AND THE CONDITIONS FOR EXERCISE
OF JURISDICTION

With regard to the possible inclusion of more cstbe most important
intent is that of including the crime of aggressiorthe crimes within the
jurisdiction of the Court. The Assembly of Stateartles established
a Special Working Group on the Crime of Aggressio2002, the aim of
which was to reach a consensus regarding this iasdeto submit an
acceptable draft during the year 2009. During thésiod measurable
progress was made with respect to the definitiomdividual behaviour,
and the definition of an act of a state, whereasdpinions on the juris-
diction of the Court and its relationship to the 8Bcurity Council differed
alot. The issue in question was whether a decisiothe UN Security
Council, determining that an act of aggressionbeen committed, should
be a prerequisite for the exercise of the jurisoiicof the Court with re-
spect to the crime of aggression. [80] During thgatiations of the Special
Working Group on the Crime of Aggression, it stdrte be obvious that if
the Parties agreed on the definition the jurisdictdf the Court with rela-
tion to this matter would be rather limited. [97hdve all, the key question
was how the Parties would mané&gebalance the role of the Court and
the UN Security Councilwithin the definition.

Let me explain it with an example. There is a statend a neighbou-
ring state B which has a minority of nationals lo¢ tstate A. The state B
starts to systematically exterminate its own natisrof the A nationality.
Incidentally, the state B maintains friendly redais with a state C which is
a permanent member of the UN Security Council.ifecstate C blocks any
intervention in state B within the Security Coundihe president of the
state A issues an order for military interventionthe state B in order to
protect its own nationals. Will the president aitstA be charged with the
crime of aggression?

Then there are other cases like the interventioRATO in the former
Yugoslavia, the war against the Taliban that suggoointernational terror-
ism or the military intervention of the USA in Iragnd what about so-
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called preventive or pre-emptive self defence elfcample the attack of Is-
rael in 1967 against the states that were aboattack it, the attack which
set off the so-called Six-Day War? Or another situawhen a state bom-
bards another state from its own territory andwioended state decides to
take measures out of its territory?

The formulation of the complex definition of aggies and conditions
of its exercise proved to be an extremely challegdask. Especially with
respect to the specifics of individual conflictsigrh should be examined
individually. For that reason, it can be concludlesit a certain involvement
of the UN Security Council would be right. The qlims as to what the
appropriate extent of this involvement is remaims subject of many dis-
cussions.

Generally, it is possible to imagitleree models of the jurisdiction of
the Court with respect to the crime of aggression. The finsidel where
the Security Council would be, apart from the St&arties and the Prose-
cutor, only one of the parties which could reporttie Court a certain si-
tuation, suggesting the crime of aggression has lseenmitted, without
any possibility of further intervention in the cageéis is the alternative
with the most restricted powers of the Security @ilu In the second op-
tion the Security Council could, in the case ofidtion of a trial, cancel the
trial by issuing its resolution. In that case tlmnpetence of the Security
Council would be a bit wider. On the other hane, ¢dbmpetence would not
be unlimited because all the permanent membersdamaie to agree with
the suspension.

The third option would be that a trial concernihg trime of aggression
could be initiated only with the permission of tb&l Security Council.
That would leave the Security Council with its euntly exclusive right to
decide whether an act of aggression within thematitonal community has
been committed. As for this option, the possiblereise of the jurisdiction
of the Court would be limited by the very importardmpetence of the
Security Council. As for an initiation of any trial would be necessary for
the Security Council to issue a resolution andafbpermanent members to
agree with the prosecution. It is important to pant that in such a case
the five states which are the permanent memberthefUN Security
Council would be not formally, but de facto, oustsithe jurisdiction of the
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Court. This is because they could exercise thghtrof veto if there was
a proceeding initiated against their nationals.

So much for the original theoretical alternativ@$.course, the Special
Working Group on the Crime of Aggression was wogkinith a lot of
combinations and alternatives of the aforementiam@itbns. But it is im-
portant to mention that many states wanted thedigiion of the Court to
be influenced by the UN Security Council as liikepossible.

7.2.2 POSSIBLE INCLUSION OF MORE CRIMES

Apart from the crime of aggression, in the futunere may be more
crimes added to the crimes under the Statute. ample, it would be ap-
propriate to consider, based on the tragic histbixperience from Nazi
Germany, the Soviet Union, but even Francoist Spaighile in the 1970s
and 1980s, whether the crime of genocide should @wser the criminal
acts directed against a certain political groupuash. [17]

With regard to the current situation in Somaliajuastion arises as to
how to deal with the situations of mass criminabity the territory within
jurisdiction of the states which are not able fe&tfvely ensure order on its
territory or in territorial waters. Thus groups pifates are concentrated
there and the state concerned is not able to dhest. But nobody else is
authorized to do so because such behaviour wouldtitate an infringe-
ment of another state’s sovereignty. If similarkpeons persist in the future,
one of the possible solutions could be defininghsacrime and including
it within the jurisdiction of the Court.

Besides the crime of aggression, a possible irmusif the crime of
terrorism within the Statute comes into consideration, eisfigcin the
case of an international or large-scale attacls ftecessary to say that at
the present time there is no generally acceptafi@ition of terrorism in
international law. But terrorism is punishable untte Statute even today
provided that a specific terrorist act fulfils tefinition of some of the cur-
rent crimes regulated by the Statute. Due to diffeintentions, a terrorist
attack wouldprobably not fulfil the crime of genocide and itsspible qua-
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lification as a war crime is also limited. The bégy advantage of punish-
ment of terrorism under the Statute is its procadaspect. [1]

Out of the current crimes, a terrorist act couldbably fulfil the defini-
tion of crime against humanity. But it could happety if it met the gen-
eral conditions of this crime. It would have to bemmitted as part of
a widespread or systematic attack directed ageiviian population, with
knowledge of the attack. So it would not concema tlases of individual
terrorism but only the gravest forms of internagibterrorism. It seems that
such cases as the attacks of Libyan agents agaiiisieroplanesl(ocker-
bie) or the terrorist attacks against the USA on 1it&aber 2001 could be
qualified under the Statute as crimes against hitgnd85]

As far as options for punishment are concerne itnportant to say
that a prosecution of persons responsible for tistrattacks before na-
tional courts of their own state does not seenetabal, regarding the fact
that the persons could often have been actingerintierest of such a state.
The objectivity of a trial would not be ensured. tBa other hand, to prose-
cute crimes in a state which has become a victiterobrist attacks ialso
not the best idea, regarding the doubts aboutrifle &t the U.S. military
baseGuantanamoBecause of the reasons mentioned, the possiblesfutu
inclusion of the crime of terrorism within the jsdiction of the Court or its
prosecution as the crime against humanity seerbe torelatively good so-
lution.

7.3 REVIEW CONFERENCE IN KAMPALA

As stated above, the Rome Statute itself in Ar8 ti2termines that
seven years after the entry into force of the $ate Secretary-General of
the United Nations will convene a Review Conferemgceconsider any
amendments to the Statute. The Statute entereddnte in 2002 and in
2009 a Review Conference was convened which toakepin Kampala,
Uganda from 31 May to 11 June 2010. [54] The Carfee had several
items on the agenda, the most important of whictewlee proposals of the
Special Working Group on the Crime of Aggressiod #me possibility of
inclusion of the crime of aggression within theigdiction of the Court.
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But it should be mentioned that on the basis ofdpi@ions of the Parties
and non-Parties to the Rome Statute, there was soemicism about it be-
fore the conference.

At the Conference in Kampala there was a meetiragaind 4,600 peo-
ple from the delegations of the States Partiesgrobs states, international
organizations or NGOs. The first week (31/5—-4/6% wadicated to review-
ing and during the second one (7-11/6) the negmtsiabout amendments
to the Statute were taking place. [72] Within theiewing (so-calledtock-
taking), the past eight years of the operation of therCawre evaluated,
besides other things, the right of a victim to équad effective access to
justice as a fundamental element of justice wasesged. Also, it was de-
clared that a State has primary responsibilitydoenducting an investiga-
tion and prosecution, so the principle of completagty was emphasized.
And the states which are obliged to cooperate thighCourt were challen-
ged to be thorough while doing so, and to be vgllio accept possible con-
victed persons in their own detention facilitiegnaHy, three resolutions
were issued@omplementarity, The impact of the Rome Statutersysn
victims and affected communitieand Strengthening the enforcement of
sentencés [55] The content of several concluding contribng was the re-
lationship between peace and justice and their ahgamplementarity.

Then they approached the negotiations about th@opsal amendments
to the Rome Statute, among which the proposalnfdusion of the crime
of aggression within the jurisdiction of the Coattracted the biggest atten-
tion. When speaking about this issue, ProfessdeHaptly noted:It is no
doubt true that war crimes and crimes against huitgaare particularly li-
kely to be committed in the context of an illegar.wPrevent the illegal
war, you prevent the subsequent crimg27] This idea is part of the foun-
dation of considering the crime of aggression tdheesupreme internatio-
nal crime.

After finishing the review of the operation of th@ernational Criminal
Court, negotiations concerning several proposechdments to the Rome
Statute began. Among the proposals was also theitdef of the crime of
aggression in variants and alternatives which vpeepared by the Special
Working Group on the Crime of Aggression. Before fReview Confer-
ence, there was a prevailing scepticism about dioptéon of the definition
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of aggression. However, after a few days of intensiegotiating the pro-
posed definition was accepted by a consensusraitirght during the last
evening of negotiations; that is on 12 June 2030] The adopted amend-
ments, the new definition of aggression, and a comfse solution of con-
ditions to exercise its jurisdiction deserve a ilietiaanalysis which is the
subject of the following subchapters.

7.4 ADOPTED AMENDMENTS TO THE ROME STATUTE

Within the Review Conference some proposed amentimerthe Sta-
tute were discussed, some of which were succegsiatiepted and others
not. The most significant of them was the adoptabthe new definition of
aggression and the conditions for exercising thigdiction of the Interna-
tional Criminal Court with respect to this crime.

7.4.1 NEW LEGAL REGULATION OF THE CRIME OF
AGGRESSION

The legal regulation of the crime of aggressiondmprised of the in-
serted Art. 8 bis, which defines the new crime unaernational law. The
actual wording of the definition, on which the SippédVorking Group on
the Crime of Aggression was working for a long times not subject to
serious disputes for the States Parties. The prollas a determination of
the conditions to exercise jurisdiction with redpicthe crime of aggres-
sion because this issue concerns the politicallicate role of the UN
Security Council. The actual definition is contalne the newly inserted
Art. 8 bis and conditions to exercise jurisdictiare regulated in the new
Articles 15 bis and 15 ter of the Rome Staftit/ith regard to the wording
of the Articles, it is necessary to analyse thé¢ itrexietail.

5 See original text of the resolution RC/Res. 6] [BBe following citations of the resolu-
tion are stated according to the given text.
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At the very beginning of the resolution, in Art.there is a provision ac-
cording to which the Review Conference decideddmpathe amendments
to the Statute contained in Annex | of the resoluiivhich are subject to ra-
tification or acceptance, and those amendmentsiglenter into force in
accordance with Art. 121, par. 5 Here there is one possible inconsis-
tency. As provided in Art. 121, par. 4, of the RoBtatute'Except as pro-
vided in paragraph 5, an amendment shall enter fotce for all States
Parties one year after instruments of ratificationacceptance have been
deposited with the Secretary-General of the UniMmtions by seven-
eighths of them.Paragraph 5 then continueég&ny amendment to articles
5, 6, 7 and 8 of this Statute shall enter into éofor those States Parties
which have accepted the amendment one year afteddiposit of their
instruments of ratification or acceptance. In redpef a State Party which
has not accepted the amendment, the Court shakexeicise its jurisdic-
tion regarding a crime covered by the amendmentnwdmnmitted by that
State Party’s nationals or on its territory.”

So the question is whether an amendment to the F&atate should be
adopted regarding the incorporation of the crimaggression under Art.
121, par. 5, or par. 4. On the one hand, the amentlooncerns a crime so
it falls within the Art. 5. Therefore it seems logi that the amendment en-
ters into force for those States Parties which leeepted the amendment.
On the other hand, the amendment contains a régulaf conditions to
exercise jurisdiction over the crime of aggressibme conditions are part
of the new Articles 15 bis and 15 ter, so they #théwe adopted, according
to a grammatical interpretation of the Rome Statuteler Art. 121, par. 4,
and subsequently enter into force after ratifigatio acceptance by seven-
eights of the States Parties, regarding the feat titen the amendments
would apply to all States Parties. This divisiotraduces a certain incon-
sistency in the Rome Statute. As a result, the toprearises whether it is
possible to adopt the amendments under Art. 121 5pas provided by the
resolution concerned. The adopted resolution atdetes paragraph 2 of
Article 5 of the original text of the Rome Statuiéiis paragraph stated that
the crime of aggression will fall within the juristion of the Court after
a proper definition and conditions to exerciseunisidiction are adopted.
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The actual definition of the crime of aggression igontained in the
new Art. 8 bis, following Art. 8 which regulates war crimes. Tlirst para-
graph defines aggression in terms of individuaianal responsibility for
this crime:“For the purpose of this Statute, ‘crime of aggiiess means
the planning, preparation, initiation or executidmy a person in a position
effectively to exercise control over or to dirgwt tpolitical or military ac-
tion of a State, of an act of aggression whichit®ygharacter, gravity and
scale, constitutes a manifest violation of the @vaof the United Na-
tions.”

It is partly based on the Nuremberg definition. Bwas completed by
the Special Working Group on the Crime of Aggresso that it met the
requirements of the Court and the States Partielsl agree with the given
definition. The definition has a few components ebhshould be further
specified:

= As far as committing the crime is concerned, ttaping, prepara-

tion, initiation or execution of an act of aggressfall within the
jurisdiction of the Court

= There is a so-calleli@adership clausewvhich means that an offender
must be a person in a position to effectively esercontrol over or
to direct political or military action of a State

= An act of aggression by its character, gravity acale, must consti-
tute a manifest violation of the Charter of the UN

In terms of determination of individual criminakpmonsibility, the Court
has to qualify a potential act under the givenedat As for the so-called
leadership clauseit is obvious that in the case of relevant militaction,
primarily a Head of a State or another significiot politician or military
representative could fall within the jurisdictiofi the Court. The need to
fulfil all three characteristics of an act of agggi®n (character, gravity and
scale) is specified in Annex Il of the resolutionso-calledUnderstand-
ings But the question is how widely or narrowly shotlié term “manifest
violation” be understood in connection with the @aaof the UN.

Paragraph 2 then follows, which defines an actggfression for the
purposes of paragraph 1, not in terms of individtrahinal responsibility
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but as an act of a state. This definition was astbfriom resolution 3314 of
the General Assembly of the UN of 1974. An actgirassion is:

= the use of armed force by a State against the smydy, territorial
integrity or political independence of another 8tat

= or in any other manner inconsistent with the Chadgéthe United
Nations.

The definition is not limited only to the three nednattributes of a state
but there is a certain space left for qualificatdfrother acts as the crime of
aggression provided that the act is inconsistetit thie Charter of the UN.
The definition is supplied with a non-exhaustivst lof acts which are,
independently of a formal declaration of war, it@cance with the men-
tioned resolution of the General Assembly of the, \dhalified as acts of
aggression. The list is adopted from the origiredotution. However,
theoretically an act which is not mentioned in lisecould also be consid-
ered aggressiofi.

The most relevant reason why the crime of aggressis not already
included in the jurisdiction of the Internationati@inal Court at the Con-
ference in Rome in 1998 was a disagreement of tditesson the conditions
to exercise jurisdiction. In the cases of genocalames against humanity
and war crimes, a report stating that there isumton suggesting that one
of the given crimes has been committed can be stdurby the Security
Council, a State Party or the Prosecutor. In tlse cd the crime of aggres-
sion, some states were of the opinion that amaitioth of an investigation
should be enabled only if the situation is reporgdthe UN Security
Council. [34] But this would lead to politicisatioof the exercise of ju-
risdiction over the crime concerned, simply becahgeCourt would hear
only the cases that all permanent members of theurBe Council
agree on.

With regard to independence of exercise of jurtsalicover the crime
of aggression, it should be evaluated positivebt #eventually the States
agreed that all three types of so-called triggeclraaism remain the same
also for the crime of aggression. But it is necgss$a point out that the
regulation of the trigger mechanism concerningdtime of aggression dif-

48 The aforementioned non-exhaustive list is stateslibchapter 7.1.2.
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fers from the other three crimes. After Article 1&gulating the position of
the ProsecutoArticle 15 bis was inserted, which governs the cotitbns
to exercise jurisdiction over the crime of aggresen if a motion for an
investigation is made by a State Party or the Prosator.

As provided in paragraph 1 of this Article, the @aexercises jurisdic-
tion over the crime of aggression in accordancé witicle 13, paragraphs
(a) and (c), subject to the provisions of the neticke 15 bis. Article 13 of
the Rome Statute regulates the so-called triggehamésm, which, accord-
ing to par. (a) concerns a situation when one orenwd such crimes ap-
pears to have been committed is referred to theeetor by a State Party,
or under Art. 13, par. (c), the Prosecutor hasiteitl an investigation in re-
spect of such a crime. So Article 15 bis does pplyato possible investi-
gations initiated by the UN Security Council.

In accordance with paragraph 2 of this Article, tegmed in the provi-
sions of the Review Conference, it will be possiblethe Court to exercise
jurisdiction only with respect to crimes of aggieascommitted one year
after the ratification or acceptance of the amenudmby thirty States Par-
ties. So the crime of aggression is far from beintpmatically included in
the Rome Statute just because the definition ottime was adopted at the
Review Conference. Thus, the jurisdiction of theuf€dias not yet been
widened to the crime of aggression.

There is a second condition for exercise of thisgliction of the Court
over the new crime. After the beginning of the y2at7, the Assembly of
the States Parties will have to accept the dafimitind conditions to exer-
cise jurisdiction again by the same majority oft&$aParties as is required
for the adoption of an amendment to the Rome Safthat majority is
defined in Art. 121, par. 3, that if a consensusnca be reached the majo-
rity is two-thirds of the States Parties. In effécineans that, barring the
first essential condition of ratification by at &80 States Parties, the real
decision about the fact regarding whether the Cwilitbe empowered to
exercise its jurisdiction over the newly definednme of aggression has
been postponed by a couple of years until aftemudry 2017.

Article 12 par. 2 of the Rome Statute provides thathe case of an
initiation of an investigation by a State Partytioe Prosecutor, the Court
may exercise its jurisdiction over the crime pr@ddhat the State on the
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territory of which the conduct in question occutred the State of which

the person accused of the crime is a nationalState Party to the Statute.
In accordance with this Article, on the basis af. gaof the newly inserted

Article 15 bis, the Court exercises jurisdictioreothe crime of aggression,
arising from an act of aggression committed byaeSParty. So it is evi-

dent that the aggressor has to be a State PathetBome Statute, other-
wise the Court does not have jurisdiction to ingede the crime.

The jurisdiction of the Court, with regard to thénte of aggression is
also weakened by the possibility that a State Raatydeclare that it does
not accept such jurisdiction by lodging a declamatvith the Registrar. By
such an act the State Party is released from jatisd over the crime of
aggression (so-calleapt-out). Of course, the State may withdraw this de-
claration at any time.

Moreover, it would be interesting to examine thteation when an act
of aggression was committed on the territory otaeSParty and the agg-
ressor was a State Party which opted out. Woube ipossible to consider
that, under Art. 12, par. 2, of the Rome Statute/tcch Art. 15 bis, par. 4,
makes reference, the situation would fall withire tlurisdiction of the
Court by virtue of territorial jurisdiction of thattacked state? Or the State
that opted out would be subject to Art. 15 bis, @amwhich states that the
jurisdiction of the Court covers an act of aggresstommitted by a State
Party unless it has opted out. There is a certamtradiction in terms wit-
hin one paragraph. But the expert debate whicloi@t after the Review
Conference quite clearly accepts the opinion thatgiven case does not
fall within the jurisdiction of the Court. [27] Ifhe aggressor was a State
Party which has not accepted the amendment ahdlttaus has not opted
out either, the current Art. 121, par. 5, would lggp such a situation and
the Court would have no jurisdiction over such secalhe position of
a State Party that has opted out and one that dtascnepted the amend-
ment is certainly going to be subject to many exgebates after the Con-
ference.

As provided in Art. 5, in respect of a State tlsahot a party to the Sta-
tute, the Court will not exercise its jurisdictiomer the crime of aggression
when committed by that State’s nationals or oneitgtory. This provision
represents gery substantial limitation to exercise of the Cout's juris-
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diction with respect to the crime of aggressioras opposed to the original
three crimes (genocide, crimes against humanityaardcrimes). In accor-
dance with Art. 12, par. 2, of the Statute, if afi¢he three crimes mentio-
ned has been committed by a national of a Non-Patete on the territory
of a State Party, the Court will deal with the ¢asethe grounds of territo-
rial jurisdiction. As for the crime of aggressigursuant to Art. 15 bis, par.
5, if the crime is committed by a national of a Nearty State, that is by an
act of aggression of a state against another afaigh is a State Party to
the Rome Statute, the Court cannot investigatecise. To sum up, this
provision brings a considerable asymmetry betwéenfitst three crimes
mentioned and the newly adopted crime of aggression

In the following paragraphs are mentioned the kecgdural rules for
an initiation of an investigation. When the Prodecicomes to a conclu-
sion, initiated by a State Party proprio moty that there is a reasonable
basis to proceed with an investigation in respéct crime of aggression,
he or she has to first ascertain whether the Sgddduncil has made a de-
termination of an act of aggression committed l®y $iate concerned. The
Prosecutor will also notify the Secretary-Generaltlee UN about the
situation, including any relevant information. Whemre Security Council
has made such a determination, the Prosecutor maggd with the inves-
tigation of the crime of aggression.

These provisions introduce a certain political éssuthe jurisdiction of
the Court, and regarding the independence of thetGmd the equal ac-
cess to all relevant crimes they may be seen astimegOn the other hand,
the Security Council has had the exclusive righdébermine an act of
aggression since the year 1945 within internatidéaal And concerning
the development since the Conference in Rome uitdcaot have been ex-
pected that the situation would change radicallye Tinal compromise is,
with respect to what has been mentioned, more agtarthat what could
have been realistically expected shortly beforeQbaference in Kampala.

Where no such determination is made by the Sec@otyncil within six
months after the date of notification, the Prosacatin proceed with the
investigation in respect of a crime of aggressimvided that the Pre-Trial
Division has authorized the commencement of thestigation, and the
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Security Council has not decided otherwise in adaoce with Article 16
of the Rome Statute.

Considering the independence of the Court, thigigian represents an
optimistic result of the Review Conference. Unldss UN Security Coun-
cil makes such a determination, the investigatibthe Court can proceed,
independently of any external power, provided that majority of judges
of the Pre-Trial Division authorize it. In the casfea potential suspension
of an investigation, the Security Council has ohly. 16 of the Rome Stat-
ute left, which was already contained in the oldjitext. Under this provi-
sion, the Security Council can stay the investagatir the prosecution for
a period of 12 months by adopting a resolution ur@eapter VIl of the
Charter of the UN, and this measure can be renexnddr the same condi-
tions.

The last two paragraphs of Art. 15 bis have a ratlyplanatory charac-
ter. The first one provides that a determinatioamfct of aggression by an
organ outside the Court — that is the UN Securiyrieil — will be without
prejudice to the Court’s own findings. Then thes®tone states that Art.
15 bis is without prejudice to the jurisdiction otke crimes referred to in
Art. 5; thus it applies only to the crime of aggies.

As opposed to the crime of genocide, crimes agaimstanity and war
crimes, the crime of aggression has relatively daaged conditions for
the exercise of the Court’s jurisdiction with respt this crime. Art. 15
bis is analysed above, which regulates the comditfor investigation at
the initiation of a State Party or the Prosecu@n.the basis of a resolution
of the Review Conference, Art. 15 bis is followgdAxt. 15 ter which go-
verns the conditions of the Court’s jurisdiction, povided that the mo-
tion for an investigation was made by the UN Secuy Council.

According to paragraph 1 of this Article, the Coexercises jurisdiction
over the crime of aggression in accordance with 23 par. (b), subject to
the provisions of the new Art. 15 ter. It is refieg to a situation in which
the crime of aggression appears to have been coeamd referred to the
Prosecutor by the Security Council acting underpgfdraVIl of the Charter
of the United Nations. Just as in the case of a&msitigation on a motion
made by a State Party or the Prosecutor, alsdsrcéise a condition for the
exercise of jurisdiction over the newly definedwei of aggression must be
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fulfiled that the amendment has been ratified @epted by 30 States. No
sooner than a year later can the Court exercigerigsliction.

The jurisdiction can also be exercised only aftexr Assembly of the
States Parties decides again to adopt the amendipaitleast two-thirds
of the members after 1 January 2017. An explandttbows that a deter-
mination of an act of aggression by an organ oetsice Court will be
without prejudice to the Court’s own findings. Aletentioned is that Art.
15 ter does not apply to the jurisdiction over ttteer crimes referred to in
Art. 5 of the Statute, thus it applies only to tiane of aggression. So the
Article 15 ter analogically resembles Article 15,bit is just slightly less
complicated. If an investigation is initiated byetecurity Council, it is
supposed that the Security Council is of the opirtttat an act of aggres-
sion has been committed. Therefore, it is not reazggo regulate the pro-
cess of determination of an act of aggression bySdcurity Council, or to
involve the Pre-Trial Division in a decision abaut initiation of an investi-
gation.

At this point it is important to emphasize thatre case of Art. 15 bis
the position of the States Parties which have optaaf the jurisdiction of
the Court with regard to the crime of aggressioregulated, and also the
position of the Non-Party States which do not féthin the jurisdiction of
the Court provided that an act of aggression has lmemmitted on their
territory or by their nationals. Article 15 ter dorot regulate this issue, be-
cause in the case of an investigation initiatedigyUN Security Council,
according to Art. 12, par. 2, of the Statute thecan be investigated with-
out regard to the fact whether a State is parthedRome Statute or not.

Regarding the amendment, also Art. 25 of the Statuhich defines the
individual criminal responsibility of a perpetratas partly newly formu-
lated. Article 3 is followed by a new Article 3 bighich states that the
provisions of this Article apply only to personsdrposition effectively to
exercise control over or to direct the politicalroflitary action of a State.
A so-calledeadership clauseor leadership positionis incorporated in this
way. This condition applies only to the crime of aggi@ssThere are two
more amendments concerning legal technicality, hade. 9, par. 1, and
Art. 20, par 3, of the Statute. The purpose of éhagdjustments is only to
correct the provisions which refer to articles @mming the crimes, so the
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aim is the inclusion of Art. 8 bis, regulating ttréme of aggression, among
these provisions.

Annex | of the resolution about the new crime ajr@gsion contains the
wording itself, that is relevant modifications amehendments to the origi-
nal text of the Rome Statute. Then follows Annewliich contains amend-
ments to the Elements of Crimes with respect ton#ely incorporated
crime. Finally, Annex Il contains so-callddnderstandings, [53] which
are explanatory notes for the interpretation ofdtepted provisions. They
should be analysed in detail.

According to clause 1 and 3, regarding all thedhoptions of an initia-
tion of an investigation (a State Party, the Pros®c the UN Security
Council), the Court may exercise its jurisdictioitharegard to the crime of
aggression, in accordance with Art. 15 bis, pan@ 3, and also Art. 15 ter,
par. 2 and 3, only after the potential new adoptiansooner tham 2017,
and provided that the amendment is ratified by &3eS. On the basis of
these paragraphs, it is understood that the Coillrgain the jurisdiction
after it fulfils that condition that comes aboutkla

Then clause 2 explicitly specifies a rule, whicledstained in the Rome
Statute not especially clearly, referring to theiterial jurisdiction of the
Court with respect to an initiation of an investiga by the Security Coun-
cil. The comment specifies that the Court can egenurisdiction over the
crime of aggression on the basis of a Security Cibveferral under Chap-
ter VII of the Charter of the UN irrespective of @her the State concerned
is a party to the Rome Statute or not.

Within clause 4, it is explained that the adoptettadments with re-
gard to an act of aggression and the crime of aggre serve only for the
purpose of the Rome Statute of the Internationaimi@al Court. The
amendments should not be interpreted as limitingrejudicing in any way
existing or developing rules of international laav purposes other than the
Statute. According to clause 5, amendments shooidba interpreted as
creating the right or obligation to exercise doneegirisdiction with re-
spect to an act of aggression committed by an@tee?’

47 See more about the relation of the newly definéme of aggression and the principle of
complementarity. [11]
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Clause 6, in the spirit of the Nuremberg approackhé crime against
the peace as “the supreme international crime’), @hsiders aggression
the most serious and dangerous form of the illagalof force. Then it ex-
plains that a determination whether an act of agjoa has been commit-
ted requires consideration of all the circumstarafesach particular case,
including the gravity of the acts concerned andrtleensequences, in
accordance with the Charter of the United Natidunst the emphasizing of
the individual circumstances of a particular case lse an adequate guide-
line for the right qualification, as the crime ajgression cannot be exam-
ined in a schematic way and therefore it is necgdsacarefully evaluate
all relevant facts and circumstances.

The content of clause 7, which was enforced maaylythe USA, [63]
limits in a certain way the jurisdiction of the Gbwver the crime of
aggression. The actual definition, according ta Arbis, par. 1, states that
to fall within the jurisdiction of the Court, an taof aggression has to
constitute a manifest violation of the Charter lné tUN by its character,
gravity and scale. Thus, not simply any act of aggion is sufficient, but
only one which causes that manifest violation. Tast item of theUnder-
standingslays down that while determining whether a manifeslation
has been constituted by the character, gravitysaate of the act of aggres-
sion, the three components should not be understtiechatively, but cu-
mulatively. It is not sufficient when an act of aggsion constitutes a mani-
fest violation of the Charter of the UN by its cheter, gravity or scale. It
would have to be by the combination of the mentibo@mponents.

Individual aspects and connections between vanauts of the newly
adopted definition of the crime of aggression Wwdlve to be clarified over
the following years when the Court will not haveigdiction over the
crime yet. There was a good reason for ProfesstiawiliA. Schabas from
the National University of Ireland to remark aftee end of the Conferen-
ce: “Legal academics like myself will be eternally graitl to the Review
Conference for providing us with such complicatad at times incoherent
provisions. They will provide us with fodder foujoal articles, books and
conferences for many years to com@2]
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7.4.2 THE OTHER AMENDMENTS

Although the adoption of the definition of the cermf aggression and
the conditions for exercise of jurisdiction withspect to this crime is
undoubtedly the most significant amendment andctiieination of the
whole Review Conference, it is not the only amenune the Rome Stat-
ute which was adopted at the Conference in Kampdia. next adopted
amendment was the proposal of Belgium which reptesgnamendment
to the Art. 8 of the Statuteby criminalizing the use of certain weapons in
armed conflicts not of an international charadteat is in so-called internal
armed conflicts. The use of these weapons is fddmceven in the text or
the Rome Statute of 1998 in the case of internatianmed conflicts, so by
this amendment it is extended to internal conflicts

The resolution of the Review Conference about ttersion of juris-
diction by certain war crimes paraphrases Art. Jiat, 5, of the Rome Sta-
tute which states that the amendments to Articleés 3 and 8, which regu-
late the crimes, will not be accepted under Artl,1@ar. 4, according to
which an acceptance of seven-eights of the Statetie® is needed for
adoption, but will enter into force for those Stafearties which have ac-
cepted the amendment one year after the deposteaf instruments of
ratification or acceptance. In respect of a StatgyPwvhich has not accep-
ted the amendment, the Court will not exercisgutisdiction regarding
a crime covered by the amendment when committethaty State Party’s
nationals or on its territors?.

This introduces again a certaasymmetry in the jurisdiction of the
Court in respect of various war crimes.As for the original war crimes
contained in the Statute, according to Art. 12, pathe Court has jurisdic-
tion if the crime concerned has been committed Imateonal of a Non-
Party State on the territory of a State Party.dntiast to this, in the newly
incorporated crimes, according to the Art. 121,. @arif a perpetrator is
a national of a State Party which has not accefptecamendment and the
crime has been committed on the territory of aeSRatrty, such a case falls
outside the jurisdiction of the Court. Moreovel tiegulation specifies that

8 See resolution RC/Res. [52]
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the same principle applies in respect of a Stateishnot a party to the Stat-
ute. So the aforementioned asymmetry between igamak crimes and the

newly incorporated ones is quite significant inpexg of the scope of the
jurisdiction of the Court.

The resolution adopted an amendment to Art. 8,2é&), which is con-
tained in Annex | of the resolution. It also deekthat the provision con-
cerned will be subject to ratification or acceptby individual States and
will enter into force in accordance with Art. 131ar. 5, of the Statute. It is
important to mention that, as opposed to the same¢igion regarding the
entrance into force of the new crime of aggressibere the matter in dis-
pute is whether the amendment can enter into fancker Art. 121, par. 5,
and not under Art. 121, par. 4, even in case of Bstbis and ter, with re-
spect to the extent of the jurisdiction of the Gdayr new war crimes, the
chosen procedure is undoubtedly correct.

As mentioned above, Annex | contains the extensfamar crimes wit-
hin conflicts not of an international charactéfithin internal conflicts, the
Court has jurisdiction oveemploying poison or poisoned weapons, em-
ploying asphyxiating, poisonous or other gases, alhdnalogous liquids,
materials or devicesand alsoemploying bullets which expand or flatten
easily in the human body, such as bullets withra lavelope which does
not entirely cover the core or is pierced with sions* This new amend-
ment enters into force for the States Parties wheve ratified it, and its
legal force is not conditioned by a minimum numbkratifications.

However, it can be said that the amendment to the8Pof the Statute
regarding war crimes is, rather than a significandification, a correction
of a certain omission or oversight made in 1998 0kding to the opinion
of Professor Schabas, the amendment is more ahbdic nature. No case
has been brought before an international courtdoasethe use of such
weapons yet although, for example, poison gas wsesd by Saddam
Hussein against Kurdish inhabitants in 1988. Suith ean be prosecuted
even under the current text of the Statute as eriagainst humanity.
Schabas also adds that the attention should bedumthe regulation of

“In terms of content, in the original text of therRe Statute the use of aforementioned
weapons was forbidden only with respect to intéomat conflicts.
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the use of modern weapons such as anti-personnekpgluster munitions,
depleted uranium weapons and also nuclear weaf8%}sOn the other

hand, it should be mentioned that a certain shertdghe original text was
relieved by including those acts within war crinmed only in international

armed conflicts, but also in internal conflicts, iefh should be evaluated
positively.

The next item on the agenda wagraposal to delete Art. 124 of the
Rome Statute.According to this provision, a State, on beconargarty to
the Statute, may declare that, for a period of seears after the entry into
force of the Statute for the State concerned isdu® accept the jurisdic-
tion of the Court with respect to the category wies referred to in Arti-
cle 8 (war crimes) when a crime is alleged to haeen committed by its
nationals or on its territory. The Art. 124 itsalso declares, besides estab-
lishing that such a declaration can be withdrawangttime, that this provi-
sion will be reviewed at the Review Conference.

Although on the part of some nongovernmental ogions the provi-
sion was perceived very negatively, surprisinghyais not deleted after all.
Article 124 has been used by only two States soHi@nce and Colombia.
As its perniciousness has never been empiricatlygat it is supposed to be
rather useful for some states while deciding whetbgoin the Statute or
not, and in this way it helps with a smooth ragfion. At the Review
Conference a resolution was adopted, accordinghiohnArt. 124 was pre-
served, but the provision will be re-examined ia tirture. [88]

Besides the new definition of aggression, amendsnemtwar crimes
and the decision about not deleting Art. 124, theeze other proposed
amendments to the Statute. [23] Mexico wanted ¢tude in the jurisdic-
tion of the Court the use of nuclear weapons, & jproposal of Trinidad
and Tobago and Belize suggested an inclusion af thafficking and the
Netherlands wanted to adapt the Statute for therduinclusion of the
crime of terrorism in the Court's jurisdiction. Thaeentioned proposals
were not supported enough but a special workingigiis going to deal
with them. [72] After the experience with the Revi€onference it can be
concluded that negotiating amendments to the Rdatet8 and their adop-
tion is rather lengthy and complicated but feasipbgsible. It can be ex-
pected that in the near and remote future, intenmalt criminal law will be
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further developing in this way and new crimes mayriziuded in the juris-
diction of the Court.

7.5 EXPERT REACTIONS ON THE RESULTS OF THE
REVIEW CONFERENCE

The Review Conference was an evident successasttde the face of it,
because eventually the definition of the crime gfrassion was adopted.
Based on this amendment, the International CrinfBmlrt should exercise
jurisdiction over this crime. After the end of tl®nference there will be
space and time for sober critics of the results.tRat reason, some space
should be devoted to the expert reactions on thdteeof the Review Con-
ference which was held in Kampala, Uganda.

The Professor of International Criminal Law at M®ine Law School,
Kevin Jon Heller, isnainly critical . He refers in the first place to Art. 15
bis, concretely paragraphs 4 and 5 which regulaejurisdiction of the
Court in the case of an initiation of an investigatby a State Party or the
Prosecutor. According to the provisions, the Caeart exercise jurisdiction
over the crime of aggression if a crime has beenmnaitted by a State Party
unless a State Party has officially declared thatldes not accept the
jurisdiction of the Court with respect to this cenrhis would be the alrea-
dy mentionedpt-out In respect of a state which is not a party toSteu-
te, the Court will not exercise jurisdiction ovéetcrime of aggression if
the crime has been committed by its nationals atsoterritory.

For lucidity, he made a diagram which represendstiieoretical possi-
bilities of committing an act of aggression. Thare three types of states
(a State Party, a Non-State Party and a State tattyras opted out). Their
combination corresponds with the following posdiie$ of an attack: [27]

State Party— State Party Jurisdiction
State Party— State Party OO Jurisdiction
State Party— Non-State Party No Jurisdiction

State Party OO— State Party No Jurisdiction
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State Party OO— State Party OO No Jurisdiction
State Party OO— Non-State Party No Jurisdiction
Non-State Party— State Party No Jurisdiction
Non-State Party— State Party OO No Jurisdiction
Non-State Party— Non-State Party No Jurisdiction

Based on this analysis of Art. 15 bis, the Coud jlogisdiction over the
crime of aggression only provided that it has beemmitted by a State
Party which has accepted its jurisdiction and ttedeSParty has committed
the act against another State Party. If a Statey Paattacked by a Non-
Party State, the case does not fall within thesliction of the Court. So it
seems that the possibility of an initiation of amastigation by a State Par-
ty or the Prosecutor, regarding the jurisdictionhef Court over this area, is
very low.

Professor Heller proceeds from the given schemé wibe possible
combinations of an attack. Based on the analysibefStatute, he names
the main reasons for his criticism. They can bersanzed into the follow-
ing points:

1. Asymmetry of jurisdiction between a State Party anda State Party
that has opted out

A State Party which has opted out cannot be prosdctor the
crime of aggression provided that the crime was roidted against
a State Party which has not opted out. But it dusswork reversely.
A State Party which has not opted out can be pudsddor the crime
of aggression committed against an opting-out Ratty. Thus, a Sta-
te which has opted out is protected against aggresy other States
Parties, but a possible act of aggression on its fpls outside the
jurisdiction of the Court. Also, it is quite likelthat a state which is
going to use force against other states will optafuthe jurisdiction
over the crime of aggression. It is possible togima what impact it
has on the reputation of a state if the state esfue become a State
Party to the Rome Statute. But it is hardly posstblimagine a consi-
derable impact on the reputation of a state whahsjthe Statute but
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limits the jurisdiction of the Court only to gendei crimes against hu-
manity and war crimes.

2. Asymmetry of jurisdiction between the original crimes and the cri-

me of aggression
The Court will have no jurisdiction over a StatertiPa act of

aggression against a Non-Party State even thougbutd have juris-
diction over war crimes and crimes against humasotymitted as a re-
sult of that act. Also, the Court will have no gdiction over a Non-
Party State’s act of aggression against a Statg Banmitted on a Sta-
te Party’s territory, even though the Rome Statet®gnizes territorial
jurisdiction over genocide, crimes against humaaitgl war crimes. To
sum up, the States Parties adopted a provisiomgtttat if there is
a Non-Party State’s act of aggression against te $arty, the Court
will have no jurisdiction over such a case, whiebras to be quite irra-
tional.

So the core of the author’s critique of the redatatof the crime of
aggression is not its definition or institutionanclitions for exercise, but
mainly the very limited jurisdiction of the Courtver this crime. On the
other hand, Professor Greg Gordon of the UnivemsitjNorth Dakota is
generally of a different opinion and fieds the results of the Review Con-
ferencepositive. Based on his own participation in the Confereaod
with respect to the complexity of the negotiatidms,was satisfied with the
fact that at the end of the Conference the amentmas adopted. To sup-
port this conclusion the following arguments camiEntioned: [26]

1. Preservation of all the three options of an initiaibn of an investiga-
tion
During the Conference it was rationally expectedt tha definition
of a new crime was accepted, an investigation®fttime could be ini-
tiated only by the UN Security Council. But the ddions laid down in
Art. 15 bis also regulate the possibility of artiation of an investiga-
tion by a State Party or the Prosecdfor.

%0 According to his own words, the author, underdiieumstances of complicated negotia-
tions, considers it “a minor miracle”.
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2. Existence of the so-calledreen light option

In the case that an investigation is not initidbgdthe UN Security
Council, firstly, the Prosecutor has to submit thse concerned to the
Security Council. But if the Security Council doest determine that an
act of aggression has occurred, it is not the drtleinvestigation. If
the Pre-Trial Division of the Court grants the Gdorproceed with an
investigation after the expiration of the peridae fProsecutor can pro-
ceed with a trial even without the permission @& 8ecurity Council. If
the Security Council did not agree with an invesiion, it can use Art.
16 of the Rome Statute and suspend it for 12 mobtitst has no com-
petence to definitely stop the investigation.

Many authors deal with the issues relating to tle¢hod of adoption of
the new amendment to the Rome Statute. The quastiwhether it should
be adopted under Art. 121, par. 4, or Art. 121, parof the Statute. The
first option is intended for amendments to the &éatin general. An
amendment will enter into force after it has beatified by seven-eighths
of the States Parties, then the amendment applie States Parties. The
second variant of adoption is meant, as is exjistated in the Statute, for
amendments to Articles 5, 6, 7 and 8. Subsequethidy,amendment will
enter into force for those States Parties whictehatified it. The crime of
aggression was already mentioned in the origindldéthe Rome Statute
in Art. 5, par. 1, within the enumeration of thénws over which the Court
has jurisdiction. But the crime is further spedfia Art. 8 bis, and the con-
ditions in Art. 15 bis and 15 ter. During the negtidns a question arose as
to whether in such a case it is possible to adomraments under Art.
121, par. 5, although it does not make referentkegmew Articles.

The opinion that all amendments regarding the croheaggression
should be adopted under Art. 121, par. 4, did rastehmany supporters.
The co-called ABS proposal which was named afteiirttiials of the states
which submitted it (Argentine, Brazil, Switzerlandlas discussed more.
According to the proposal, the Court would havésfliction over the crime
of aggression one year after the ratification ohlarendment provided that
an investigation was initiated by the UN Securityu@cil. So in this case
the adoption under Art. 121, par. 5, of the Statwbelld be applied. The
other two trigger mechanisms would be activatedrait amendment has
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been ratified by seven-eighths of States Partied;is under Art. 121, par.
4, of the Statute. Primarily due to its compleshis variant did not receive
sufficient support andhe final text presumes an adoption under Art.
121, par. 5>

But this does not remove doubts about whether pbisible. Art. 121,
par. 5, clearly states that amendments to Art., 5, &nd 8 are adopted in
this way. Using a grammatical interpretation, wactethe conclusion that
Articles 8 bis, 15 bis and 15 ter cannot be adopteatis way. The Japane-
se delegation especially expressed a deep disagntemith this technical
imperfection>? Japan was of the opinion that any amendment, ifuning
as a selective instrument for jurisdiction, shduddadopted under Art. 121,
par. 4, and should enter into force for all St&agies after the amendment
has been ratified by seven-eighths of them. A @ptopinion says that the
purpose of the amendments concerned is to ensereigx of jurisdiction
over the crime of aggression, so their adoptiols faithin Art. 121, par. 5.
But the actual question remains whether this metiaoption would not
be attacked by the defenders of persons potenaattysed of the crime of
aggression. [33]

Although the Japanese delegation decided not yarstéie way of a un-
animous adoption, it commented that in the futtreill be necessary to
clarify the inconsistency. [30] The method of naation and entrance into
force of the amendments adopted at the Review @Gamée will be defi-
nitely subject to expert discussions during théofeing years. With regard
to this issue, Robert Manson, a British lawyer g in international
criminal law, suggests an adoption of a new resmiutvhich would delete
Art. 8 bis, 15 bis and 15 ter and transfer themeudt. 5 as its three new
provisions. [30] That would harmonize the adoptettadments with the
current version of Art. 121, par. 5, and the amesohs could be ratified
under that Article. On the other hand, it can l@nally presumed that ba-
sed on teleological or systematic interpretatiorr@zeh the conclusion that

51 Another proposal on the part of Canada was theatled Menu Approachaccording to
which each individual State could choose whichgeigmechanism, out of the three possible,
it will accept. This proposal did not get the nestdapport either.

52 With respect to this issue, it is important to tiem that due attention is paid to the Japa-
nese attitude because currently Japan contriboibetCourt’s budget by almost a quarter.
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the provisions concerned can be adopted in theewuwersion under
Art. 121, par. 5, regarding the fact that they At 5 in concrete terms.

Following up the reaction to the Review Confereircé&ampala, it is
certainly interesting to summarize aldee official reaction of the USA,
with respect to the amendments adopted at the Confence The United
States of America has been in considerable oppoditi the Court since its
establishment, primarily due to the fact that tded not want the Court to
assert jurisdiction over American troops deployédoad. But the initial
strategy of rejection of the Court was replacedhaypolicy of positive en-
gagement when the USA as a Non-Party State engageegotiations
about the development of the Court. [29]

As an observer state the USA sent a delegatiomyedarold H. Koh
and Stephen J. Rapp to the Conference in Kampéer the end of nego-
tiations in Kampala they expressed satisfactioruabite adopted amend-
ments, primarily emphasizing the fact that thesiction of the Court over
the crime of aggression is not too widg@.hey also commented on thi-
derstandingswvhich the American delegation pushed throughlaltige 7 of
the Understandings, the possibility of determirdrngnanifest violation” to
the Charter of the UN in a way that an act of aggjm constitutes a viola-
tion not only by its character, gravity or scalef by the combination of
the mentioned components is specified. Later theyessed satisfaction
about the fact thdtwith respect to the ICC, the USA was once agaiense
as part of the solution and not the problerf3]

For the USA, the policy of positive engagementdgaatageous for two
reasons. Firstly, it has increased the prestighe@fUSA around the world
as its initial, considerably negative attitude todgathe institution whose
aim is to punish crimes under international lawiceztbly damaged the
reputation of the USA. Secondly, the USA is nowedatol control the wide-

53 Harold H. Koh:*We think that with respect to the two new crimi&g outcome protected
our vital interests. The court cannot exercisegdittion over the crime of aggression with-
out a further decision to take place sometime afégruary 1st, 2017. The prosecutor cannot
charge nationals of non-state parties, includingsUnationals, with a crime of aggression.
No U.S. national can be prosecuted for aggressmfosg as the U.S. remains a non-state
party. And if we were to become a state party, wélhave the option to opt out from hav-
ing our nationals prosecuted for aggression. Soewsure total protection for our Armed
Forces and other U.S. nationals going forwar{b3]
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ning of the jurisdiction of the Court better, andfagce its interests during
individual negotiations. It corresponds with thevmegulation of the crime
of aggression when, as opposed to the three origimaes, it is no longer
possible to initiate an investigation on the graunéiterritorial jurisdiction
of a State in the case that the crime of aggredsienbeen committed by
a national of a Non-Party State on the territora &tate Party.

7.6 SUMMARY OF THE NEW REGULATION OF THE
CRIME OF AGGRESSION

Although everyone surely wished that the IntermaticCriminal Court
did not have to exist at all and that the defimitaf the crime of aggression
was not necessary, we have to proceed from thesiemtion. This sug-
gests that at the beginning of the twenty-firsttagn based on much ex-
perience, the existence of such a judicial bodegdimate. The crime of
aggression has been successfully tried only irstfoend half of the forties
so far. Robert H. Jackson, Chief U.S. ProsecutdhatNuremberg Trial,
said during his opening statement:

“The privilege of opening the first trial in histprfor crimes against the
peace of the world imposes a grave responsibilitye wrongs which we
seek to condemn and punish have been so calcukatedalignant, and so
devastating, that civilization cannot tolerate thieeing ignored, because it
cannot survive their being repeated. That four gmeations, flushed with
victory and stung with injury stay the hand of vemgce and voluntarily
submit their captive enemies to the judgment ofldiweis one of the most
significant tributes that Power has ever paid t@&m.” [28]

More than fifty years later, the International Cniad Court began to
operate, and its jurisdiction was activated in 20D@ring the following
years it initiated an investigation of situatiomsa number of states. [60]
The development of the Court’s functioning was sutgd by the Review
Conference in Kampala where the new definitiorhefdrime of aggression
was adopted. It was difficult to reach an agreenwenthe definition and
the conditions for exercise of jurisdiction ovee thew crime. The adopted
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proposal is a compromise solution which seeks ticebalance between
the role of the International Criminal Court an@ tdN Security Council.
As Professor Sturma of the Faculty of Law at Clsatlaiversity in Prague
observedthe Court and the Council have different priorities which re-
sult from their very nature. [88] While the purpost the International
Criminal Court is the attainment of justice and ishment of crimes under
international law, the role of the UN Security Coiliis the maintenance of
international peace and security. From a long-tpemspective these inter-
ests should be complementary. [93] However, inagersituations it does
not have to be like this. The inclusion of the @iof aggression in the ju-
risdiction of the Court is an example of a situatishen international law
meets international politics.

The Review Conference in Kampala, Uganda, besixending the ju-
risdiction over war crimes in internal conflict,capted the new definition
of the crime of aggression, which is characteriagdpecific conditions to
exercise jurisdiction. And that distinguishes trfr the original three cri-
mes which fall within the jurisdiction of the Couwhile summing up the
given matter, the following conclusions should beemted:

1. The Court will be able to exercise jurisdiction ove the newly defi-
ned crime of aggression no sooner than in the yeaf17

Even after the adoption of the new definition ofyegsion, the
Court has no jurisdiction over this crime. Firstalf, two conditions
must be fulfiled. The jurisdiction over the criméaggression can be
exercised a year after the amendment has beeieddtif 30 states, and
also after it has been readopted by the AssembBtaies Parties, some
time after 1 January 2017. The later date is dexigihere will probab-
ly be some pressure on the part of some statem@amdovernmental
organisations for the necessary ratifications tedmpleted before the
end of the year 2015 so that the jurisdiction diaernew crime can be
activated at the beginning of the year 2017.

From today’s point of view, the conditions may seenbe achiev-
able. Regarding the fact that the Rome Statut# fias reached 60 rati-
fications during four year¥,there is a good reason for the presumption

% The Rome Statute was signed in 1998 after 6(aatiiins entered in force in 2002.
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that the new amendment will get the 30 ratificadioreeded within six
years. Equally, it seems to be realistic that & #mendment was adop-
ted unanimously by the Assembly of States Parti¢seaReview Con-
ference, it is likely that after 2017 it will be Gapted by the necessary
two-thirds majority of the Assembly of States RestiOn the other
hand, considering the fact that in such a casectinee of aggression
would be put into practice, the attitude of somat&d may be more re-
served.

2. Narrow definition of aggression with regard to theterm “manifest
violation” of the UN Charter

If an act of aggression has been committed angéneetrator was
in a so-calledeadership positionfor the exercise of the jurisdiction of
the Court it is also necessary that the act camssitby its character,
gravity and scale a “manifest violation” of the WWharter. To constitu-
te the violation, one component is not enough. &meust be a combi-
nation of all the three mentioned components. Téfinition lacks an
interpretation of the term “manifest violation”, gavill depend on how
extensively or restrictively the Court interprdts i

So it can be concluded that the definition covenly clear cases of
aggression. [34] The actions of the Security Cdunuiler Chapter VII
of the UN Charter, and, of course, self-defendadgeeiindividual or col-
lective logically stand outside the scope of théniteon. The advanta-
ge of the narrow definition of aggression is thet that probably no hu-
manitarian intervention would fall within it. A colusion can be drawn
that out of the international conflicts which oamat during last deca-
des a typical example of an act of aggression, lwhiould fulfil the
adopted definition, is the invasion of Kuwait bgdrin 1990.

3. Preserving an initiation of an investigation by a &te Party or the
Prosecutor

During the negotiations it seemed realistic thagvigled that the
new definition of the crime of aggression is addpt#he conditions
would be regulated in such a way that an invesagatould be ini-
tiated only by the UN Security Council. But the pterl amendment
does not contain such a limitation and, as in theecof the original
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three crimes which fall within the jurisdiction tife Court, in the case
of the crime of aggression the two possibilitiesaaf initiation of an
investigation outside the Security Council are eresd.

4. Possibility to grant an investigation by the Pre-Tral Division of the
Court, instead of the UN Security Council (preservdon of so-
called green light)

In case of an initiation of an investigation by tReosecutor or
a State Party, the Prosecutor must submit the tcadee UN Security
Council to determine whether an act of aggressasdtcurred. If the
Council determines it, the Prosecutor may procétmvever, if the
Council does not do so, after a lapse of six mottibsProsecutor can
proceed with an investigation, but on conditiont tthee investigation
has been authorised by majority of the six judgéshe Pre-Trial
Division of the Court.

This provision should be evaluated positively. Boe thing, the
need of a determination by the Pre-Trial Divisi@presents a certain
selective tool against politically contingent tsiaAnd for another, the
Prosecutor is not entirely dependent on the Sgc@auncil’s positive
opinion on the investigation, so the decision comeé pertains to an
independent court instead of a political body.

5. Restrictions for the UN Security Council resultingfrom Art. 16 of
the Statute (non-existence of so-calleed light)

Among the variants how to regulate conditions was a possibility
to give the Security Council competence, under @hrayll of the UN
Charter, to stop a certain investigation or prosenwf a person once
for all. In other words, a certain “granting pardarinternational law”.
However, according to the adopted amendment, tloarBe Council
does not have this possibility. If the Council wethto intervene in an
investigation in any way, it would be reliant ontAt6 of the original
text of the Statute.

According to the provisions, the Council may adaptesolution
under Chapter VIl of the UN Charter to suspend rarestigation or
prosecution for 12 months, and such a resolutionbeaadopted repea-
tedly. With regard to the aforementioned prioritiéghe Court and the
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Security Council, the provision concerned shouldelaluated rather
positively. A situation could occur when a cert&inestigation could
endanger a running peace process, and in sucledrmasse of Article
16 of the Statute would be adequate.

6. Interpretive problem regarding the method of adoption under Art.
121, par. 5, of the Statute

The adopted amendment of the Rome Statute pres@aoes;ding
to its preamble, its adoption in accordance with AR1, par. 5, of the
Statute, which specifically provides that amendméatArt. 5, 6, 7 and
8 of the Statute should be adopted under this lartiith regard to the
fact that the adopted amendments are located inlést8 bis, 15 bis
and 15 ter, the question is whether this contramiotan be overcome
by the argument that they only specify the apphleadf Art. 5, so there
is no need to adopt them under Art. 121, par. 4.

7. Dual jurisdiction — while the original crimes can ke prosecuted on
grounds of territorial jurisdiction, the crime of aggression can not

The developing duality of jurisdiction over diffetecrimes should
be seen as a negative attribute of a new definitibrihe crime of
aggression: In accordance with Art. 12, par. 2, of the Statthe juris-
diction of the Court over genocide, crimes agamshanity and war
crimes applies to crimes committed by nationalsa &tate Party and
also to the offenders who have committed a crimehenterritory of
a State Party, even though they are nationals MbreParty State.
However, in the case of the newly adopted crimesdbes not apply,
according to Art. 15 bis, par. 5.

Thus, if a State Party to the Statute is attacked Non-Party State,
paradoxically in such acase the Court has nodiatien over the
crime of aggression. The State concerned is in &y pvotected by the
Court in such a situation, and the case wouldwhin the jurisdiction
of the Court only if the aggressor was a StateyPditte considerable
asymmetry then arises from the fact that possibiees against huma-

%5 The source of the duality can be found alreadthinoriginal text of the Rome Statute,
specifically in Art. 121, par. 5, clause two.
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nity, war crimes or genocide resulting from the @fcaggression would
fall within the jurisdiction of the Court, but ndte actual crime of ag-
gressior?

8. Preventive function
It is also important to point out that, if the Cbimas jurisdiction

over the crime of aggression, this fact itself casult in more restrai-
ned behaviour of certain leaders. In a situatioemwthere is no indivi-
dual criminal responsibility for an attack of a soeign state within in-
ternational law, the person concerned does not ttafesar any judicial
power. At the most, he or she can be afraid offéilare of a military

operation concerned.

But if the jurisdiction over the crime of aggressiis activated, on
the basis of a resolution of the Security Courtaivauld be possible to
investigate the relevant crime, although the statecerned would not
be a State Party. And with respect to the fact thsitopposed to com-
mon perpetrators, Heads of States or high-rankarggns have a ten-
dency to rationally consider their decisions, ipisbable that the juris-
diction of the Court over the crime of aggressidh also have a pre-
ventive function. If so, it would be the greatestcess of the Kampala
Conference.

9. In the case of an initiation of an investigation bythe UN Security
Council the Court has universal competence

As opposed to the original crimes included in themR Statute,
which are genocide, crimes against humanity and csianes, in the
case of the crime of aggression the conditiongHerexercise of juris-
diction are more complicated and the jurisdictitself more narrow.

56 Furthermore, it should be pointed out that, wighprect to Art. 121, par. 5, clause two, if

any other amendment is adopted in the future, dmeeswill apply to a State Party to the

Statute which has not accepted the amendment. Singpthere is no analogical provision

to Art. 15 bis, par. 5, in the future amendmentsdading to which the Court has no juris-

diction over crimes committed by a Non-Party Statevided that the crime has been com-
mitted by its nationals or on its territory), th@u@t would be able to exercise jurisdiction

over new crimes which may be adopted in the futureondition they have been committed

by a national of a Non-Party State on the territafrp State Party, that is, on the grounds of
territorial jurisdiction of the State concerned.
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However, these differences are not relevant insihgation when an
investigation is initiated by the Security Counaiider Chapter VII of
the UN Charter. In such a case the conditions ¢tler15 bis are not
activated and the Court will have jurisdiction ovee crime of aggres-
sion irrespective of whether the aggressor is te $arty or not.

In reality, it can be assumed that, regarding taeaw jurisdiction
over the crime concerned, the current definitioesdnot provide much
space for the cases when an investigation couliditiated by a State
Party or the Prosecutor. The aggressor would have ta State Party,
and supposing that a Head of a State plannedackatinother state, he
or she would probably not join the Rome Statuthemew amendment,
or the possibility of opting out would be used. Thggest advantage of
adopting the definition of the crime of aggresstam be seen in the
fact that the Court can be provided with the judgdn over the crime
of aggression through the initiation of an investign by the UN Secu-
rity Council when the crime has been committed I8tate not Party to
the Rome Statut¥.In such a case, the competence of the Court over
the crime of aggression will be universal, or ratbe&vill not be limited
to the States Parties.

With respect to the analysis introduced above badbnclusions drawn
out of it, it can be observed that the adoptednitedn of the crime of
aggression has unquestionable strengths and afsincereaknesses. The
considerable asset is mainly the very fact thdtag been accepted, alt-
hough the exercise of jurisdiction over that crisieonditioned by two im-
portant requirements so it can be activated noesoihian 2017. Among the
weaknesses can be named, besides possible sulsstaintections, mainly
the complexity of the adopted amendment which, tafately, in certain
cases gives rise to a non-consistent interpretafi@ertain provisions, such
as the regulation governing adoption of amendmeamder Art. 121, par. 5.
The possible date for the jurisdiction over thatercoming into operation

57 Although in such a case the Court has jurisdictiver the state concerned, regarding the
current investigation of the situation in Sudarshibuld be mentioned that in the case con-
cerned, a real obstacle for the exercise of jurtgth of the Court can be the State’s refusal
to cooperate. In such cases it is essential tieaCthurt has full support of the UN Security

Council.
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provides sufficient time to clarify the adoptedidefons with respect to the
relationship of the Court towards the State Parfdn-Party States and
opted-out State Parties. For that reason, themne iseed to see the postpo-
nement of the jurisdiction by seven years negatjyalit on the contrary, as
an opportunity for a discussion and clarificatidrcertain provisions.

Although it is far too early for a true evaluatiohthe impact that the
Conference in Kampala has had on internationalisehjudiciary and jus-
tice, it is undoubtedly positive that within intational law the definition of
the crime of aggression has been adopted, whichihiegapotential to gain
necessary authority within the international comityurAnd together with
it also the International Criminal Court which igreently hearing the first
cases against the perpetrators of crimes undenattenal law.

Professor of international law, Benjamin B. Ferengho was born in
1920 and was the American Prosecutor at the Nungmbaal, dedicated
his professional life to the pursuit of criminalima of international aggres-
sion and the emphasis of the role of internatitanalfor a peaceful coexist-
ence of states. In 2010, he participated at theéeRReConference to the
Rome Statute, and in an academic article publisésgithan a year before
the Conference, he wrotéltnsisting that wars cannot be prevented is
a self-defeating prophecy of doom that repudiatesrtle of law. Nurem-
berg was a triumph of Reason over Power. Allowiggrassion to remain
unpunishable would be a triumph of Power over Red$a5]

After the Review Conference, it must be said thatane one step closer
to the inclusion of aggression in the Statute anttwegcrimes under inter-
national law. But no sooner than in 2017 will weoknwhether the Court
will really have jurisdiction over that crime. Aceessful completion of the
implementation will to a significant extent depema what reputation the
International Criminal Court will earn based on fitsctioning during the
following years.
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CONCLUSION

Under the moral foundations of the creation of liternational Crimi-
nal Court undoubtedly falls the idea of univergatif human rights. Thus,
it is unjust that the gravest mass crimes whichehlagen committed in
a certain place are investigated, and the perssponsible for it tried in
a fair process, while the same crimes which haem lemmitted in a dif-
ferent place are not. A human life, in spitedifferences in culture, does
not have a different value in Europe or Africawdrerever else. The Rome
Statute is an instrument that protects the mostdmental human rights by
fighting impunity, and by increasing the numbertioé States Parties on
a voluntary basis it approaches the coveted uraligrs

The Rome Statute of the International Criminal @dsra result of
a certain compromise. The core of the criticisnmariily consists in the li-
mitation of sovereignty of a traditional state. Bining the Statute, a State
accepts the jurisdiction of the Court over crimesler international law.
Some states disagree with the fact that the Coast jbrisdiction over
a national of a State not party to the Statute igeal/ that the crime has
been committed on the territory of a State PartyeyTalso worry about
possible extensive interpretations and a misusésouthority. But the
Court operates on the basis of the principle of glementarity, according
to which those crimes should be investigated piilgnay the state concer-
ned. Only in cases when this is not possible fanesceason does the Court
initiate an investigation.

This text concentrates on the analysis of the RBta&ute as the found-
ing document of the International Criminal Counmhdaalso on practical
questions connected with its functioning. It shoogdadmitted that the aim
of the Rome Statute, by the creation and operatidhe International Cri-
minal Court to sufficiently fill the deficit of imrnational criminal justice
has not been accomplished yet. This conclusiorbeasirawn mainly when
considering the factual universality of juristictiof the Rome Statute at the
present time.

Four reasons lead to this conclusion. Firstly,fdw is that many states
of the world, including some world powers, arel stidt States Parties to the
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Statute. Secondly, it is problematic to initiateiavestigation in Non-Party
States because to achieve that it is necessamstly feach a consensus in
the UN Security Council. Thirdly, although an intrgation is initiated in
a Non-Party State, with regard to the situatio®imdan, insufficient enfor-
ceability of cooperation with the Court on the pafrthe accused is evident.
The fourth reason is the fact that currently the€does not have jurisdic-
tion over the crime of aggression yet. In the fefuhe inclusion of interna-
tional terrorism should beonsidered in respect of this issue. With referen-
ce to the adoption of the definition of the crinfeaggression, it must be
said that it is relatively narrow, and it may bdited no sooner than in
the year 2017.

It is clear from the above-mentioned that the Caqaritnarily needs
sufficient support from the countries which arerpanent members of the
UN Security Council to perform its objective of puing international cri-
minal justice. However, as for the above-mentiongtical comments, it
should be added that through the creation and tperaf the International
Criminal Court a significant contribution to jusien international criminal
law has been made.

The most important assets of the Statute are the afothis progress,
among which it is necessary to name mainly therefiopunish perpetra-
tors and incapacitate them from committing othénieral acts, to describe
reality and publicize events, and primarily, theuléng preventive function,
when the existence of the Court could deter cenppaitential perpetrators
from committing crimes under international law. Rbese reasons the
aforementioned attributes were chosen as parteofibitto of this publica-
tion. The Review Conference in Kampala then clepriywved that the Stat-
ute can develop in terms of its content, and thuhér contribute to inter-
national criminal justice.

The jurisdiction of the court suitably combinesasgible accession of
states to the Statute on the basis of their votyrdansideration with the
possibility of initiating an investigation into a Non-Party Stéigthe UN
Security Council. In the general view, the creatdithe International Cri-
minal Court is a revolutionary event which chantestraditional view on
a state’s sovereignty. And based on historical B&pee, it says that there
are such crimes which can be successfully fouglyt@amthe condition that
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they will be treated in accordance with principtésa fair criminal trial by
the international community as a whole.

Long-time fighter against apartheid in South Afrmad winner of the
Nobel Peace Prize, Desmond Tutu says painful and inconvenient as
justice may be, we have seen that the alternatiakowing accountability
to fall by the wayside — is worsd35] For the first time in history we have
a chance to get an efficient instrument whose aito iensure that nobody
in the world, irrespective of their position, coddmmit the most serious
crimes under international law. Only the long-tdtmctioning of the Court
will decide whether the key states will join it,cathus it will take a large
step towards achieving one of its main objectivamiversal competence.
In that connection, the ?O:entury can be seen as an era when humankind
started to leave the culture of impunity. Let's make 21 century the pe-
riod when humankind fully accepts the culture afp@nsibility.
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SUMMARY

The purpose of the monograph is to discuss and/smdhe relatively
recently established international institutionenms of its proposed role as
the guardian of international criminal justice. Téreation of the Interna-
tional Criminal Court was a message of the intéonal community to all
possible perpetrators of crimes under internatiavalthat they cannot rely
on their national immunities anymore and in casea cbmmitted crime
they will be brought before justice and bear respality for their beha-
viour. Thus the aim of the research is to analy$ether the Court is
successful in accomplishing its purpose.

The work is composed of seven chapters, each ofi tthealing with
different aspects of the Court's characteristidsstly, the circumstances
are introduced that led the international commutotyhe idea of a syste-
mic development of international criminal law. Dhgithe twentieth centu-
ry several situations of mass violation of fundatakhuman rights occur-
red that required international judiciary solutioddter World War 1l the
military tribunals in Nuremberg and Tokyo were éfithed, followed
more than forty-five years later by the Internagib@riminal Tribunal for
the former Yugoslavia and the International Crirhifi@bunal for Rwanda.
Afterwards several courts were created that consbthe elements of na-
tional and international law. The passage argusshidised on the experien-
ces a need for the creation of a permanent Infemadt Criminal Court
arose.

Furthermore the content of the Rome Statute isudsed. This open
international treaty was accepted in 1998 and oumrgis of obtaining the
required amount of ratifications it entered intockin 2002. The text ex-
plains the jurisdiction of the Court that at theg@nt time covers genocide,
crimes against humanity and war crimes. It concémescomplementarity
principle, which means that if a crime defined he tStatute is committed,
the relevant state is primarily responsible for titi@ with the perpetrator.
Only under condition that it is not capable of gudeeing a fair trial, the
Court initiates the investigation. The jurisdictiohthe Court respects the
territorial principle and the principle of activergonality. That means the
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Court can initiate an investigation if the perpeiras a national of a state
party or the crime was committed on the territofythee state party. The
investigation can be initiated by an independewsg@cutor or by a state
party, and only the UN Security Council has thétritp initiate investiga-
tion of crimes committed in a non-party state.

The subsequent chapter discusses the relevant engsirof the states
that are in opposition of the Court because of eom of its possible
political manipulation. Three of the five UN SedyrCCouncil permanent
members did not join the agreement and at lea$ieirtase of the USA the
main reason for this was the potential abuse ofoiart against American
forces abroad, based on the territorial principlewever, the existing
experience does not confirm the concerns. Moreaveritical analysis of
the advantages and disadvantages of the Rome eStatldws, based on
the arguments that are most often used by itesr@tnd supporters.

The next chapter provides an insight into the currevestigations of
the Court, in particular in several African couesi Above all the text fo-
cuses on the circumstances and procedure of tvemesiing cases that
concern the Congolese warlord Thomas Lubanga anisiie of an arrest
warrant for the Sudanese president Omar Al Bashir.

The content of the last chapter is devoted to tedv Conference and
the new definition of the crime of aggression thats accepted by the
states parties and should be activated after thmmieg of 2017. The text
firstly discusses the development of the crimeggfrassion in international
law and further provides a view into the discussiand results of the re-
view conference in Kampala. Next, the analysishefamendment concen-
trates on problems resulting from the narrow judson of the new crime
and the specific role of the UN Security Councilits exercise. Further-
more, it summarises the key features of the neadgjgted definition of the
crime of aggression.

Based on the overall analyses from the previouptehsiit is appropria-
te to conclude that although the Court is at threethot able to investigate
all committed crimes under international law inraversal view, its estab-
lishment has contributed substantially to the gftieening of justice in the
international criminal law. The moral essence ef @ourt is the conviction
that the value of a human life is equal no matierglace or culture. One of
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the biggest ambitions of the Statute is the acineré of a universal scope
of jurisdiction. To date almost two-thirds of alétes in the world are states
parties to the Statute. It would be of significanportance for the future if
the USA and other influential states joined as welllowed by others.
With strong support of the international commuritte International Cri-
minal Court would become a unique institution tbantributes meaning-
fully to the building and development of the intaional criminal justice.
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LIST OF ABBREVIATIONS

ICC: International Criminal Court

ICTR: International Criminal Tribunal for Rwanda
ICTY: International Criminal Tribunal for the foen Yugoslavia
JEM: Justice and Equality Movement

ODM: Orange Demaocratic Movement

UN: United Nations

PNA: Palestinian National Authority

PNU: Party of National Unity

SCSL: Special Court for Sierra Leone

SLM/A: Sudan Liberation Movement/Army

Court: International Criminal Court

Statute: Rome Statute of the International Critn@@urt
STL: Special Tribunal for Lebanon

UPC: Union des Patriotes Congolais
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Annex No. 1: The Rome Statute of the InternationaCriminal Court

Rome Statute of the International Criminal Court>®

Preamble

The States Parties to this Statute,

Consciousthat all peoples are united by common bonds, thdiures pieced together in
a shared heritage, and concerned that this delicasaic may be shattered at any time,

Mindful that during this century millions of children, womand men have been victims of
unimaginable atrocities that deeply shock the dense of humanity,

Recognizinghat such grave crimes threaten the peace, seemttyvell-being of the world,

Affirming that the most serious crimes of concern to theriat®onal community as a whole
must not go unpunished and that their effectivesgecation must be ensured by taking
measures at the national level and by enhanciegiational cooperation,

Determinedto put an end to impunity for the perpetrators ledse crimes and thus to
contribute to the prevention of such crimes,

Recallingthat it is the duty of every State to exercisecitisninal jurisdiction over those
responsible for international crimes,

Reaffirmingthe Purposes and Principles of the Charter of thiged Nations, and in particu-
lar that all States shall refrain from the threatuse of force against the territorial integrity
or political independence of any State, or in athepmanner inconsistent with the Purposes
of the United Nations,

Emphasizingn this connection that nothing in this Statutelisha taken as authorizing any
State Party to intervene in an armed conflict ahminternal affairs of any State,
Determinedto these ends and for the sake of present andefgemerations, to establish an
independent permanent International Criminal Courelationship with the United Nations
system, with jurisdiction over the most seriousmas of concern to the international
community as a whole,

Emphasizingthat the International Criminal Court establishewer this Statute shall be
complementary to national criminal jurisdictions,

Resolvedo guarantee lasting respect for and the enforceofénternational justice,

8 Rome Statute of the International Criminal Co[online]. International Criminal Court
[retrieved 2012-06-21]. Accessible at: http://wweg-cpi.int/NR/rdonlyres/EA9AEFF7-
5752-4F84-BE94-0A655EB30E16/0/Rome_Statute_Engidth.
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Have agreed as follows:

Part |. Establishment of the Court

Article 1
The Court

An International Criminal Court (‘the Court’) is reby established. It shall be a per-
manent institution and shall have the power to @serits jurisdiction over persons for the
most serious crimes of international concern, #sned to in this Statute, and shall be com-
plementary to national criminal jurisdictions. Tjueisdiction and functioning of the Court
shall be governed by the provisions of this Statute

Article 2
Relationship of the Court with the United Nations

The Court shall be brought into relationship witle tJnited Nations through an agree-
ment to be approved by the Assembly of Statesdatti this Statute and thereafter con-
cluded by the President of the Court on its behalf.

Article 3
Seat of the Court

1. The seat of the Court shall be established atHéague in the Netherlands (‘the host
State’).

2. The Court shall enter into a headquarters ageaemith the host State, to be ap-
proved by the Assembly of States Parties and tfterezoncluded by the President of the
Court on its behalf.

3. The Court may sit elsewhere, whenever it comsidedesirable, as provided in this
Statute.

Article 4
Legal status and powers of the Court

1. The Court shall have international legal perftndt shall also have such legal
capacity as may be necessary for the exercises dfiiictions and the fulfilment of its pur-
poses.

2. The Court may exercise its functions and powassprovided in this Statute, on the
territory of any State Party and, by special agr@ton the territory of any other State.



International Criminal Court 147

Part I1. Jurisdiction, admissibility and applicable law

Article 5
Crimes within the jurisdiction of the Court

1. The jurisdiction of the Court shall be limitemithe most serious crimes of concern to
the international community as a whole. The Coad jurisdiction in accordance with this
Statute with respect to the following crimes:

(a) The crime of genocide;

(b) Crimes against humanity;

(c) War crimes;

(d) The crime of aggression.

2. The Court shall exercise jurisdiction over thiene of aggression once a provision is
adopted in accordance with articles 121 and 12#idef the crime and setting out the
conditions under which the Court shall exercisés{liction with respect to this crime. Such
a provision shall be consistent with the relevawotisions of the Charter of the United Na-

tions.

Article 6
Genocide

For the purpose of this Statute, ‘genocide’ meansd the following acts committed
with intent to destroy, in whole or in part, a wathl, ethnical, racial or religious group, as
such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to membeth@fjroup;

(c) Deliberately inflicting on the group conditions life calculated to bring about its

physical destruction in whole or in part;

(d) Imposing measures intended to prevent births witiéngroup;

(e) Forcibly transferring children of the group to a@matgroup.

Article 7
Crimes against humanity

1. For the purpose of this Statute, ‘crime agamshanity’ means any of the following
acts when committed as part of a widespread oesatic attack directed against any civil-
ian population, with knowledge of the attack:

(a) Murder;

(b) Extermination;

(c) Enslavement;

(d) Deportation or forcible transfer of population;
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(e) Imprisonment or other severe deprivation of physiiteerty in violation of fun-
damental rules of international law;

(f) Torture;

(9) Rape, sexual slavery, enforced prostitution, forgestynancy, enforced sterilization,
or any other form of sexual violence of comparajvkevity;

(h) Persecution against any identifiable group or ctiN@y on political, racial, natio-
nal, ethnic, cultural, religious, gender as defiregaragraph 3, or other grounds
that are universally recognized as impermissiblgenrnternational law, in connec-
tion with any act referred to in this paragraptany crime within the jurisdiction of
the Court;

(i) Enforced disappearance of persons;
()) The crime of apartheid,;

(k) Other inhumane acts of a similar character inteatiy causing great suffering, or
serious injury to body or to mental or physicalltrea

2. For the purpose of paragraph 1:

(a) ‘Attack directed against any civilian populationeans a course of conduct involv-
ing the multiple commission of acts referred tgparagraph 1 against any civilian
population, pursuant to or in furtherance of a&tatorganizational policy to com-
mit such attack;

(b) ‘Extermination’ includes the intentional inflictioof conditions of life, inter alia the
deprivation of access to food and medicine, catedl#o bring about the destruction
of part of a population;

(c) ‘Enslavement’ means the exercise of any or alhef powers attaching to the right
of ownership over a person and includes the exedfisuch power in the course of
trafficking in persons, in particular women andldten;

(d) ‘Deportation or forcible transfer of population’ ares forced displacement of the
persons concerned by expulsion or other coercite famm the area in which they
are lawfully present, without grounds permitted emisiternational law;

(e) ‘Torture’ means the intentional infliction of seegpain or suffering, whether physi-
cal or mental, upon a person in the custody or utite control of the accused; ex-
cept that torture shall not include pain or suffgrarising only from, inherent in or
incidental to, lawful sanctions;

(f) ‘Forced pregnancy’ means the unlawful confinemehteovoman forcibly made
pregnant, with the intent of affecting the ethnamposition of any population or
carrying out other grave violations of internatibtav. This definition shall not in
any way be interpreted as affecting national laslating to pregnancy;

(g) ‘Persecution’ means the intentional and severe igton of fundamental rights
contrary to international law by reason of the titgrof the group or collectivity;

(h) ‘The crime of apartheid’ means inhumane acts ofisgacter similar to those re-
ferred to in paragraph 1, committed in the contd#xan institutionalized regime of
systematic oppression and domination by one ragmalp over any other racial
group or groups and committed with the intentiomaifintaining that regime;
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(i) ‘Enforced disappearance of persons’ means thetade®ntion or abduction of per-
sons by, or with the authorization, support or asgence of, a State or a political
organization, followed by a refusal to acknowletlggt deprivation of freedom or to
give information on the fate or whereabouts of ¢hpersons, with the intention of
removing them from the protection of the law fquralonged period of time.

3. For the purpose of this Statute, it is undedtbat the term ‘gender’ refers to the two

sexes, male and female, within the context of $pciehe term ‘gender’ does not indicate
any meaning different from the above.

Article 8
War crimes

1. The Court shall have jurisdiction in respectvaf crimes in particular when commit-

ted as part of a plan or policy or as part of gdascale commission of such crimes.

2. For the purpose of this Statute, ‘war crimesanse

(a) Grave breaches of the Geneva Conventions of 12 #ut@49, namely, any of the
following acts against persons or property protkcteder the provisions of the rele-
vant Geneva Convention:

(1) Wilful killing;

(i) Torture or inhuman treatment, including bioical experiments;

(iii) Wilfully causing great suffering, or seriourgjiury to body or health;

(iv) Extensive destruction and appropriation of gy, not justified by military
necessity and carried out unlawfully and wantonly;

(v) Compelling a prisoner of war or other protecpeason to serve in the forces of
a hostile Power;

(vi) Wilfully depriving a prisoner of war or othgrrotected person of the rights of
fair and regular trial;

(vii) Unlawful deportation or transfer or unlawfabnfinement;

(viii) Taking of hostages.

(b) Other serious violations of the laws and customdiegble in international armed
conflict, within the established framework of imational law, namely, any of the
following acts:

(i) Intentionally directing attacks against theilkan population as such or against
individual civilians not taking direct part in haiies;

(i) Intentionally directing attacks against ciditi objects, that is, objects which are
not military objectives;

(iii) Intentionally directing attacks against pensel, installations, material, units or
vehicles involved in a humanitarian assistanceeacpkeeping mission in accord-
ance with the Charter of the United Nations, agjlas they are entitled to the
protection given to civilians or civilian objectader the international law of armed
conflict;



150

Jan Lhotsky

(iv) Intentionally launching an attack in the knegdbe that such attack will cause
incidental loss of life or injury to civilians orathage to civilian objects or wide-
spread, long-term and severe damage to the nanv@onment which would be

clearly excessive in relation to the concrete amdct overall military advantage

anticipated;

(v) Attacking or bombarding, by whatever means, ntswillages, dwellings or

buildings which are undefended and which are néitary objectives;

(vi) Killing or wounding a combatant who, havingdalown his arms or having no
longer means of defence, has surrendered at dstret

(vii) Making improper use of a flag of truce, ofetllag or of the military insignia
and uniform of the enemy or of the United Naticeswell as of the distinctive em-
blems of the Geneva Conventions, resulting in deaserious personal injury;

(viii) The transfer, directly or indirectly, by th@ccupying Power of parts of its
own civilian population into the territory it occigs, or the deportation or transfer
of all or parts of the population of the occupieditory within or outside this terri-
tory;

(ix) Intentionally directing attacks against builds dedicated to religion, educa-
tion, art, science or charitable purposes, historimuments, hospitals and places
where the sick and wounded are collected, provitieg are not military objec-
tives;

(x) Subjecting persons who are in the power oféreese party to physical mutila-
tion or to medical or scientific experiments of adgd which are neither justified
by the medical, dental or hospital treatment ofgheson concerned nor carried out
in his or her interest, and which cause death teeoipusly endanger the health of
such person or persons;

(xi) Killing or wounding treacherously individuatgelonging to the hostile nation or
army;

(xii) Declaring that no quarter will be given;

(xiii) Destroying or seizing the enemy's propertyass such destruction or seizure
be imperatively demanded by the necessities of war;

(xiv) Declaring abolished, suspended or inadmissibl a court of law the rights
and actions of the nationals of the hostile party;

(xv) Compelling the nationals of the hostile paidytake part in the operations of
war directed against their own country, even ifjthere in the belligerent's service
before the commencement of the war;

(xvi) Pillaging a town or place, even when takerelgault;

(xvii) Employing poison or poisoned weapons;

(xviii) Employing asphyxiating, poisonous or otlgarses, and all analogous liquids,
materials or devices;

(xix) Employing bullets which expand or flatten as the human body, such as

bullets with a hard envelope which does not enticgver the core or is pierced
with incisions;
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(xx) Employing weapons, projectiles and materiadl anethods of warfare which
are of a nature to cause superfluous injury or cessary suffering or which are
inherently indiscriminate in violation of the intetional law of armed conflict,
provided that such weapons, projectiles and mai@nih methods of warfare are the
subject of a comprehensive prohibition and areuiet! in an annex to this Statute,
by an amendment in accordance with the relevantigioms set forth in articles
121 and 123;

(xxi) Committing outrages upon personal dignity, particular humiliating and
degrading treatment;

(xxii) Committing rape, sexual slavery, enforcedgiitution, forced pregnancy, as
defined in article 7, paragraph 2 (f), enforcediktation, or any other form of sex-
ual violence also constituting a grave breach ef@Geneva Conventions;

(xxiii) Utilizing the presence of a civilian or ath protected person to render certain
points, areas or military forces immune from miltaperations;

(xxiv) Intentionally directing attacks against hliflgs, material, medical units and
transport, and personnel using the distinctive embl of the Geneva Conventions
in conformity with international law;

(xxv) Intentionally using starvation of civilians @a method of warfare by depriving
them of objects indispensable to their survivatiuding wilfully impeding relief
supplies as provided for under the Geneva Conwvesitio

(xxvi) Conscripting or enlisting children under thge of fifteen years into the na-
tional armed forces or using them to participatévaly in hostilities.

In the case of an armed conflict not of an intéomeatl character, serious violations
of article 3 common to the four Geneva Conventioh42 August 1949, namely,
any of the following acts committed against perstaisng no active part in the
hostilities, including members of armed forces wWiave laid down their arms and
those placetiors de combaty sickness, wounds, detention or any other cause:
(i) Violence to life and person, in particular mardof all kinds, mutilation, cruel
treatment and torture;

(i) Committing outrages upon personal dignitypirticular humiliating and degra-
ding treatment;

(i) Taking of hostages;

(iv) The passing of sentences and the carryingobeixecutions without previous
judgement pronounced by aregularly constitutedrtcoaffording all judicial
guarantees which are generally recognized as iedsgble.

(d) Paragraph 2 (c) applies to armed conflicts notroindernational character and thus

does not apply to situations of internal disturleenand tensions, such as riots, iso-
lated and sporadic acts of violence or other actssimilar nature.

(e) Other serious violations of the laws and custonmiegble in armed conflicts not of

an international character, within the establisfragnework of international law,
namely, any of the following acts:
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(i) Intentionally directing attacks against theiltan population as such or against
individual civilians not taking direct part in hagies;

(ii) Intentionally directing attacks against builds, material, medical units and
transport, and personnel using the distinctive emil of the Geneva Conventions
in conformity with international law;

(iii) Intentionally directing attacks against pensel, installations, material, units or
vehicles involved in a humanitarian assistanceearcpkeeping mission in accord-
ance with the Charter of the United Nations, agjlas they are entitled to the
protection given to civilians or civilian objectader the international law of armed
conflict;

(iv) Intentionally directing attacks against builds dedicated to religion, educa-
tion, art, science or charitable purposes, historimuments, hospitals and places
where the sick and wounded are collected, provitieg are not military objec-
tives;

(v) Pillaging a town or place, even when taken ssaallt;

(vi) Committing rape, sexual slavery, enforced fitogon, forced pregnancy, as
defined in article 7, paragraph 2 (f), enforcediktation, and any other form of
sexual violence also constituting a serious violatf article 3 common to the four
Geneva Conventions;

(vii) Conscripting or enlisting children under tlge of fifteen years into armed
forces or groups or using them to participate atgiin hostilities;

(viii) Ordering the displacement of the civiliangdation for reasons related to the
conflict, unless the security of the civilians itwed or imperative military reasons
so demand;

(ix) Killing or wounding treacherously a combataatversary;

(x) Declaring that no quarter will be given;

(xi) Subjecting persons who are in the power oftheo party to the conflict to
physical mutilation or to medical or scientific @pnents of any kind which are
neither justified by the medical, dental or hodpiteatment of the person con-
cerned nor carried out in his or her interest, ahith cause death to or seriously
endanger the health of such person or persons;

(xii) Destroying or seizing the property of an acbary unless such destruction or
seizure be imperatively demanded by the necessitide conflict;

(f Paragraph 2 (e) applies to armed conflicts notnoihéernational character and thus

does not apply to situations of internal disturleenand tensions, such as riots, iso-
lated and sporadic acts of violence or other atta similar nature. It applies to
armed conflicts that take place in the territoryaoBtate when there is protracted
armed conflict between governmental authorities @gdnized armed groups or be-
tween such groups.

3. Nothing in paragraph 2 (c) and (e) shall aftbet responsibility of a Government to
maintain or re-establish law and order in the Stat® defend the unity and territorial integ-
rity of the State, by all legitimate means.
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Article 9
Elements of Crimes

1. Elements of Crimes shall assist the Court ininkerpretation and application of arti-
cles 6, 7 and 8. They shall be adopted by a twaldhinajority of the members of the
Assembly of States Parties.

2. Amendments to the Elements of Crimes may beqsegh by:
(a) Any State Party;

(b) The judges acting by an absolute majority;

(c) The Prosecutor.

Such amendments shall be adopted by a two-thirdsrityaof the members of the
Assembly of States Parties.

3. The Elements of Crimes and amendments theratbl#hconsistent with this Statute.

Article 10

Nothing in this Part shall be interpreted as lingtor prejudicing in any way existing or
developing rules of international law for purposéser than this Statute.

Article 11
Jurisdiction ratione temporis

1. The Court has jurisdiction only with respectctomes committed after the entry into
force of this Statute.

2. If a State becomes a Party to this Statute &ftentry into force, the Court may exer-

cise its jurisdiction only with respect to crimesmmitted after the entry into force of this
Statute for that State, unless that State has maeelaration under article 12, paragraph 3.

Article 12
Preconditions to the exercise of jurisdiction

1. A State which becomes a Party to this Statugeetly accepts the jurisdiction of the
Court with respect to the crimes referred to inchts.

2. In the case of article 13, paragraph (a) ortf®,Court may exercise its jurisdiction if
one or more of the following States are Partiethi® Statute or have accepted the jurisdic-
tion of the Court in accordance with paragraph 3:

(a) The State on the territory of which the conductjirestion occurred or, if the crime
was committed on board a vessel or aircraft, tlageSif registration of that vessel or
aircraft;

(b) The State of which the person accused of the dsraenational.

3. If the acceptance of a State which is not ayRarthis Statute is required under para-
graph 2, that State may, by declaration lodged with Registrar, accept the exercise of
jurisdiction by the Court with respect to the crimmequestion. The accepting State shall
cooperate with the Court without any delay or exiogpin accordance with Part 9.
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Article 13
Exercise of jurisdiction

The Court may exercise its jurisdiction with regpeca crime referred to in article 5 in
accordance with the provisions of this Statute if:

(a) A situation in which one or more of such crimesegp to have been committed is
referred to the Prosecutor by a State Party inrdecme with article 14;

(b) A situation in which one or more of such crimesegp to have been committed is

referred to the Prosecutor by the Security Couaciing under Chapter VIl of the
Charter of the United Nations; or

(c) The Prosecutor has initiated an investigation speet of such a crime in accord-
ance with article 15.

Article 14
Referral of a situation by a State Party

1. A State Party may refer to the Prosecutor asdno in which one or more crimes
within the jurisdiction of the Court appear to hdeen committed requesting the Prosecutor
to investigate the situation for the purpose o&dwatning whether one or more specific per-
sons should be charged with the commission of stiaties.

2. As far as possible, a referral shall specifyrdievant circumstances and be accompa-
nied by such supporting documentation as is aVailabthe State referring the situation.

Article 15
Prosecutor

1. The Prosecutor may initiate investigatigomeprio motuon the basis of information
on crimes within the jurisdiction of the Court.

2. The Prosecutor shall analyse the seriousnebe afiformation received. For this pur-
pose, he or she may seek additional informatiomf8iates, organs of the United Nations,
intergovernmental or non-governmental organizatiamsother reliable sources that he or
she deems appropriate, and may receive writtemabtestimony at the seat of the Court.

3. If the Prosecutor concludes that there is eorestde basis to proceed with an
investigation, he or she shall submit to the PietT@hamber a request for authorization of
an investigation, together with any supporting matecollected. Victims may make

representations to the Pre-Trial Chamber, in acord with the Rules of Procedure and
Evidence.

4. If the Pre-Trial Chamber, upon examination @& tequest and the supporting mate-
rial, considers that there is a reasonable bagdceed with an investigation, and that the
case appears to fall within the jurisdiction of @eurt, it shall authorize the commencement
of the investigation, without prejudice to subsequdeterminations by the Court with re-
gard to the jurisdiction and admissibility of aeas
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5. The refusal of the Pre-Trial Chamber to autteotiz investigation shall not preclude
the presentation of a subsequent request by thee@rtor based on new facts or evidence
regarding the same situation.

6. If, after the preliminary examination referredin paragraphs 1 and 2, the Prosecutor
concludes that the information provided does natstitute areasonable basis for an
investigation, he or she shall inform those whovjgled the information. This shall not pre-
clude the Prosecutor from considering further imfation submitted to him or her regarding
the same situation in the light of new facts odewice.

Article 16
Deferral of investigation or prosecution

No investigation or prosecution may be commencegroceeded with under this Stat-
ute for a period of 12 months after the Securityi@nl, in a resolution adopted under Chap-
ter VII of the Charter of the United Nations, hasjuiested the Court to that effect; that re-
quest may be renewed by the Council under the samditions.

Article 17
Issues of admissibility

1. Having regard to paragraph 10 of the Preambitaaticle 1, the Court shall deter-
mine that a case is inadmissible where:

(a) The case is being investigated or prosecuted kate /hich has jurisdiction over
it, unless the State is unwilling or unable genlyirie carry out the investigation or
prosecution;

(b) The case has been investigated by a State whicjuftisdiction over it and the State
has decided not to prosecute the person concaunéghs the decision resulted from
the unwillingness or inability of the State gendyrie prosecute;

(c) The person concerned has already been tried fatumbrwhich is the subject of the
complaint, and a trial by the Court is not perndgittender article 20, paragraph 3;

(d) The case is not of sufficient gravity to justifyrtiuer action by the Court.

2. In order to determine unwillingness in a patacuwase, the Court shall consider, hav-
ing regard to the principles of due process reamghby international law, whether one or
more of the following exist, as applicable:

(a) The proceedings were or are being undertaken anatienal decision was made for
the purpose of shielding the person concerned fooiminal responsibility for
crimes within the jurisdiction of the Court refedrto in article 5;

(b) There has been an unjustified delay in the proogsdivhich in the circumstances is
inconsistent with an intent to bring the personcawned to justice;

(c) The proceedings were not or are not being conduntbehendently or impartially,

and they were or are being conducted in a mannéhwin the circumstances, is
inconsistent with an intent to bring the personcasned to justice.
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3. In order to determine inability in a particutzase, the Court shall consider whether,
due to a total or substantial collapse or unaviitglof its national judicial system, the State
is unable to obtain the accused or the necessagrae and testimony or otherwise unable
to carry out its proceedings.

Article 18
Preliminary rulings regarding admissibility

1. When a situation has been referred to the Qomursuant to article 13 (a) and the
Prosecutor has determined that there would besanahle basis to commence an investiga-
tion, or the Prosecutor initiates an investigatfursuant to articles 13 (¢) and 15, the
Prosecutor shall notify all States Parties and @éh®ttes which, taking into account the
information available, would normally exercise gdtiction over the crimes concerned. The
Prosecutor may notify such States on a confidehtals and, where the Prosecutor believes
it necessary to protect persons, prevent destructi@vidence or prevent the absconding of
persons, may limit the scope of the informationvjited to States.

2. Within one month of receipt of that notificatjcm State may inform the Court that it
is investigating or has investigated its natiomalsthers within its jurisdiction with respect
to criminal acts which may constitute crimes reddrto in article 5 and which relate to the
information provided in the notification to Statéd.the request of that State, the Prosecutor
shall defer to the State's investigation of thoses@ns unless the Pre-Trial Chamber, on the
application of the Prosecutor, decides to authdhiranvestigation.

3. The Prosecutor's deferral to a State's invdgiigashall be open to review by the
Prosecutor six months after the date of deferrat@ny time when there has been a signifi-
cant change of circumstances based on the Stateilingness or inability genuinely to
carry out the investigation.

4. The State concerned or the Prosecutor may appahe Appeals Chamber against
aruling of the Pre-Trial Chamber, in accordancthwiticle 82. The appeal may be heard
on an expedited basis.

5. When the Prosecutor has deferred an investigatiaccordance with paragraph 2,
the Prosecutor may request that the State concgeadically inform the Prosecutor of
the progress of its investigations and any subsgqou®secutions. States Parties shall re-
spond to such requests without undue delay.

6. Pending a ruling by the Pre-Trial Chamber, oarat time when the Prosecutor has
deferred an investigation under this article, tliesBcutor may, on an exceptional basis,
seek authority from the Pre-Trial Chamber to pumsaeessary investigative steps for the
purpose of preserving evidence where there is guenopportunity to obtain important evi-
dence or there is a significant risk that such evi® may not be subsequently available.

7. A State which has challenged a ruling of the Rial Chamber under this article may
challenge the admissibility of a case under artl@en the grounds of additional significant
facts or significant change of circumstances.
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Article 19
Challenges to the jurisdiction of the Court or theadmissibility of a case

1. The Court shall satisfy itself that it has jditdion in any case brought before it. The
Court may, on its own motion, determine the adrhilii of a case in accordance with arti-
cle 17.

2. Challenges to the admissibility of a case ongtminds referred to in article 17 or
challenges to the jurisdiction of the Court maynede by:

(a) An accused or a person for whom a warrant of awest summons to appear has
been issued under article 58;

(b) A State which has jurisdiction over a case, ongtaind that it is investigating or
prosecuting the case or has investigated or préesgcor

(c) A State from which acceptance of jurisdiction iguieed under article 12.

3. The Prosecutor may seek a ruling from the Cagarding a question of jurisdiction
or admissibility. In proceedings with respect tagdiction or admissibility, those who have
referred the situation under article 13, as welliaims, may also submit observations to
the Court.

4. The admissibility of a case or the jurisdictiohthe Court may be challenged only
once by any person or State referred to in paragahe challenge shall také place prior
to or at the commencement of the trial. In exceticircumstances, the Court may grant
leave for a challenge to be brought more than onee a time later than the commencement
of the trial. Challenges to the admissibility otase, at the commencement of a trial, or
subsequently with the leave of the Court, may ls=danly on article 17, paragraph 1 (c).

5. A State referred to in paragraph 2 (b) and gllanake a challenge at the earliest
opportunity.

6. Prior to the confirmation of the charges, chajkes to the admissibility of a case or
challenges to the jurisdiction of the Court shalreferred to the Pre-Trial Chamber. After
confirmation of the charges, they shall be refetmethe Trial Chamber. Decisions with re-
spect to jurisdiction or admissibility may be

appealed to the Appeals Chamber in accordanceaittie 82.

7. If a challenge is made by a State referred toaimgraph 2 (b) or (c), the Prosecutor
shall suspend the investigation until such timéhasCourt makes a determination in accord-
ance with article 17.

8. Pending a ruling by the Court, the Prosecutor segk authority from the Court:

(a) To pursue necessary investigative steps of the féfefred to in article 18, para-
graph 6;

(b) To take a statement or testimony from a witnescamplete the collection and
examination of evidence which had begun prior ®rtfaking of the challenge; and

(c) In cooperation with the relevant States, to prevbatabsconding of persons in re-
spect of whom the Prosecutor has already requeshetrant of arrest under article
58.
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9. The making of a challenge shall not affect thédity of any act performed by the
Prosecutor or any order or warrant issued by the&tQwior to the making of the challenge.

10. If the Court has decided that a case is inaibiés under article 17, the Prosecutor
may submit a request for a review of the decisitienwvhe or she is fully satisfied that new
facts have arisen which negate the basis on whiehcase had previously been found
inadmissible under article 17.

11. If the Prosecutor, having regard to the mattefsrred to in article 17, defers an
investigation, the Prosecutor may request thatrélevant State make available to the
Prosecutor information on the proceedings. Thatrimétion shall, at the request of the State
concerned, be confidential. If the Prosecutor thitee decides to proceed with an investiga-
tion, he or she shall notify the State to whichetiefl of the proceedings has taken place.

Article 20
Nebisin idem

1. Except as provided in this Statute, no persafl sie tried before the Court with re-
spect to conduct which formed the basis of crineesahich the person has been convicted
or acquitted by the Court.

2. No person shall be tried by another court forime referred to in article 5 for which
that person has already been convicted or acquittéde Court.

3. No person who has been tried by another couxdnduct also proscribed under arti-
cle 6, 7 or 8 shall be tried by the Court with xdpto the same conduct unless the proceed-
ings in the other court:

(a) Were for the purpose of shielding the person corezbfrom criminal responsibility

for crimes within the jurisdiction of the Court; or

(b) Otherwise were not conducted independently or itrgdhr in accordance with the

norms of due process recognized by international é&d were conducted in
a manner which, in the circumstances, was incargisvith an intent to bring the
person concerned to justice.

Article 21
Applicable law

1. The Court shall apply:

(a) In the first place, this Statute, Elements of Cs8namd its Rules of Procedure and
Evidence;

(b) In the second place, where appropriate, applicablgies and the principles and
rules of international law, including the estabéidhprinciples of the international
law of armed conflict;

(c) Failing that, general principles of law derivedthg Court from national laws of le-

gal systems of the world including, as appropriétte, national laws of States that
would normally exercise jurisdiction over the crinpgovided that those principles
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are not inconsistent with this Statute and witkerinational law and internationally
recognized norms and standards.

2. The Court may apply principles and rules of Esvinterpreted in its previous deci-
sions.

3. The application and interpretation of law purgu@ this article must be consistent
with internationally recognized human rights, and Without any adverse distinction
founded on grounds such as gender as definediateart paragraph 3, age, race, colour,
language, religion or belief, political or otherimipn, national, ethnic or social origin,
wealth, birth or other status.

Part I11. General principlesof Criminal Law

Article 22
Nullum crimen sinelege
1. A person shall not be criminally responsible emttis Statute unless the conduct in
guestion constitutes, at the time it takes placgirae within the jurisdiction of the Court.

2. The definition of a crime shall be strictly comed and shall not be extended by anal-
ogy. In case of ambiguity, the definition shall ingerpreted in favour of the person being
investigated, prosecuted or convicted.

3. This article shall not affect the charactermatiof any conduct as criminal under
international law independently of this Statute.

Article 23
Nulla poena sine lege

A person convicted by the Court may be punisheg imnhccordance with this Statute.

Article 24
Non-retroactivity ratione personae
1. No person shall be criminally responsible urttiés Statute for conduct prior to the
entry into force of the Statute.

2. In the event of a change in the law applicable given case prior to a final judge-
ment, the law more favourable to the person bemvgstigated, prosecuted or convicted
shall apply.

Article 25
Individual criminal responsibility

1. The Court shall have jurisdiction over naturmagons pursuant to this Statute.

2. A person who commits a crime within the jurigiic of the Court shall be individu-
ally responsible and liable for punishment in ademice with this Statute.
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3. In accordance with this Statute, a person $eatiriminally responsible and liable for

punishment for a crime within the jurisdiction b&tCourt if that person:

(a) Commits such a crime, whether as an individuahtipiwith another or through an-
other person, regardless of whether that otheopésscriminally responsible;

(b) Orders, solicits or induces the commission of sachime which in fact occurs or is
attempted;

(c) For the purpose of facilitating the commission wéts a crime, aids, abets or other-
wise assists in its commission or its attemptedm@sion, including providing the
means for its commission;

(d) In any other way contributes to the commission ttenapted commission of such
a crime by a group of persons acting with a commparpose. Such contribution
shall be intentional and shall either:

(i) Be made with the aim of furthering the crimiraaitivity or criminal purpose of
the group, where such activity or purpose involttes commission of a crime
within the jurisdiction of the Court; or

(ii) Be made in the knowledge of the intentioneé group to commit the crime;

(e) In respect of the crime of genocide, directly andljely incites others to commit
genocide;

(H Attempts to commit such a crime by taking actioattbommences its execution by
means of a substantial step, but the crime doescmitr because of circumstances
independent of the person's intentions. Howeveeraon who abandons the effort
to commit the crime or otherwise prevents the cetiqh of the crime shall not be
liable for punishment under this Statute for thterapt to commit that crime if that
person completely and voluntarily gave up the arahpurpose.

4. No provision in this Statute relating to indiwa criminal responsibility shall affect

the responsibility of States under international.la

Article 26
Exclusion of jurisdiction over persons under eighten

The Court shall have no jurisdiction over any perado was under the age of 18 at the
time of the alleged commission of a crime.

Article 27
Irrelevance of official capacity

1. This Statute shall apply equally to all persaithout any distinction based on official
capacity. In particular, official capacity as a Heaf State or Government, a member of
a Government or parliament, an elected represeatati a government official shall in no
case exempt a person from criminal responsibilitgar this Statute, nor shall it, in and of
itself, constitute a ground for reduction of sectn
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2. Immunities or special procedural rules which nastach to the official capacity of
a person, whether under national or internaticea| khall not bar the Court from exercising
its jurisdiction over such a person.

Article 28
Responsibility of commanders and other superiors

In addition to other grounds of criminal responipiunder this Statute for crimes

within the jurisdiction of the Court:

(a) A military commander or person effectively actirggamilitary commander shall be
criminally responsible for crimes within the juristion of the Court committed by
forces under his or her effective command and obntr effective authority and
control as the case may be, as aresult of hiseorfdilure to exercise control
properly over such forces, where:

(i) That military commander or person either knewawing to the circumstances
at the time, should have known that the forces weramitting or about to commit
such crimes; and

(ii) That military commander or person failed tieaall necessary and reasonable
measures within his or her power to prevent oragptheir commission or to sub-
mit the matter to the competent authorities foestigation and prosecution.

(b) With respect to superior and subordinate relatigmsshot described in paragraph
(a), a superior shall be criminally responsible ¢édmes within the jurisdiction of
the Court committed by subordinates under his ordffective authority and con-
trol, as a result of his or her failure to exeraiemtrol properly over such subordi-
nates, where:

(i) The superior either knew, or consciously disielgd informatik which clearly
indicated, that the subordinates were committingbaut to commit such crimes;

(ii) The crimes concerned activities that were witthe effective responsibility and
control of the superior; and

(iii) The superior failed to take all necessary aedsonable measures within his or
her power to prevent or repress their commissiotoosubmit the matter to the
competent authorities for investigation and prodeou

Article 29
Non-applicability of statute of limitations

The crimes within the jurisdiction of the Court Bhaot be subject to any statute of
limitations.



162 Jan Lhotsky

Article 30
Mental element

1. Unless otherwise provided, a person shall beicélly responsible and liable for
punishment for a crime within the jurisdiction ditCourt only if the material elements are
committed with intent and knowledge.

2. For the purposes of this article, a person hteni where:

(a) In relation to conduct, that person means to engage conduct;

(b) In relation to a consequence, that person meartaise that consequence or is

aware that it will occur in the ordinary coursesoEnts.

3. For the purposes of this article, ‘knowledge’'ame awareness that a circumstance ex-
ists or a consequence will occur in the ordinamnyrse of events. ‘Know’ and ‘knowingly’
shall be construed accordingly.

Article 31
Grounds for excluding criminal responsibility

1. In addition to other grounds for excluding cmati responsibility provided for in this
Statute, a person shall not be criminally respdesfbat the time of that person's conduct:

(a) The person suffers from a mental disease or défatidestroys that person's capac-
ity to appreciate the unlawfulness or nature ofdniker conduct, or capacity to con-
trol his or her conduct to conform to the requirateeof law;

(b) The person is in a state of intoxication that ag&tithat person's capacity to appreci-
ate the unlawfulness or nature of his or her copduracapacity to control his or her
conduct to conform to the requirements of law, ssl¢he person has become
voluntarily intoxicated under such circumstanceat tthe person knew, or disre-
garded the risk, that, as a result of the intoidcathe or she was likely to engage in
conduct constituting a crime within the jurisdictiof the Court;

(c) The person acts reasonably to defend himself arelfesr another person or, in the
case of war crimes, property which is essentialtiersurvival of the person or an-
other person or property which is essential foroaggishing a military mission,
against an imminent and unlawful use of force mamner proportionate to the de-
gree of danger to the person or the other persqmamerty protected. The fact that
the person was involved in a defensive operatiordaoted by forces shall not in it-
self constitute a ground for excluding criminal essibility under this subpara-
graph;

(d) The conduct which is alleged to constitute a crimithin the jurisdiction of the
Court has been caused by duress resulting fromeattlof imminent death or of
continuing or imminent serious bodily harm agaitisit person or another person,
and the person acts necessarily and reasonablid this threat, provided that the
person does not intend to cause a greater harmtiigaone sought to be avoided.
Such a threat may ether be:

(i) Made by other persons; or
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(i) Constituted by other circumstances beyond geaison's control.

2. The Court shall determine the applicability bé tgrounds for excluding criminal
responsibility provided for in this Statute to ttese before it.

3. At trial, the Court may consider a ground foclexling criminal responsibility other
than those referred to in paragraph 1 where sugrbund is derived from applicable law as
set forth in article 21. The procedures relatingh® consideration of such a ground shall be
provided for in the Rules of Procedure and Evidence

Article 32
Mistake of fact or mistake of law
1. A mistake of fact shall be a ground for exclgganiminal responsibility only if it ne-
gates the mental element required by the crime.

2. A mistake of law as to whether a particular tyeconduct is a crime within the
jurisdiction of the Court shall not be aground fexcluding criminal responsibility.
A mistake of law may, however, be a ground for edilg criminal responsibility if it ne-
gates the mental element required by such a comes provided for in article 33.

Article 33
Superior orders and prescription of law

1. The fact that a crime within the jurisdiction tfe Court has been committed by
a person pursuant to an order of a Government arsoferior, whether military or civilian,
shall not relieve that person of criminal respoftisitunless:

(a) The person was under a legal obligation to obegrsrdf the Government or the
superior in question;

(b) The person did not know that the order was unlgveid

(c) The order was not manifestly unlawful.

2. For the purposes of this article, orders to c@rgenocide or crimes against humanity
are manifestly unlawful.

Part 1V. Composition and administration of the Court

Article 34
Organs of the Court

The Court shall be composed of the following organs

(a) The Presidency;

(b) An Appeals Division, a Trial Division and a PredlIrDivision;
(c) The Office of the Prosecutor;

(d) The Registry.



164 Jan Lhotsky

Article 35
Service of judges

1. All judges shall be elected as full-time memb=rthe Court and shall be available to
serve on that basis from the commencement of teeirs of office.

2. The judges composing the Presidency shall sama full-time basis as soon as they
are elected.

3. The Presidency may, on the basis of the worklafathe Court and in consultation
with its members, decide from time to time to whxstent the remaining judges shall be re-

quired to serve on a full-time basis. Any such rmgement shall be without prejudice to the
provisions of article 40.

4. The financial arrangements for judges not reglio serve on a full-time basis shall
be made in accordance with article 49.

Article 36
Qualifications, nomination and election of judges

1. Subject to the provisions of paragraph 2, tiseadl be 18 judges of the Court.
2.

(a) The Presidency, acting on behalf of the Caugty propose an increase in the num-
ber of judges specified in paragraph 1, indicatmgreasons why this is considered
necessary and appropriate. The Registrar shallgttgrmirculate any such proposal
to all States Parties.

(b) Any such proposal shall then be consideredraeeting of the Assembly of States
Parties to be convened in accordance with artit® The proposal shall be consid-
ered adopted if approved at the meeting by a vbtevo thirds of the members of
the Assembly of States Parties and shall enterfortte at such time as decided by
the Assembly of States Parties.

(c) (i) Once a proposal for an increase in the rema§ judges has been adopted under
subparagraph (b), the election of the additiondb@s shall take place at the next
session of the Assembly of States Parties in aeooelwith paragraphs 3 to 8, and
article 37, paragraph 2;

(ii) Once a proposal for an increase in the nundfgudges has been adopted and
brought into effect under subparagraphs (b) andi)c} shall be open to the Presi-
dency at any time thereatfter, if the workload of tBourt justifies it, to propose
a reduction in the number of judges, provided thathumber of judges shall not be
reduced below that specified in paragraph 1. Tlepgsal shall be dealt with in
accordance with the procedure laid down in subpapdg (a) and (b). In the event
that the proposal is adopted, the number of judbedi be progressively decreased
as the terms of office of serving judges expirdil tine necessary number has been
reached.
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(a) The judges shall be chosen from among persoimigio moral character, impatrtiality
and integrity who possess the qualifications remliin their respective States for
appointment to the highest judicial offices.

(b) Every candidate for election to the Court shall

(i) Have established competence in criminal law prmtedure, and the necessary
relevant experience, whether as judge, prosecafiwvocate or in other similar
capacity, in criminal proceedings; or

(i) Have established competence in relevant amfasiternational law such as
international humanitarian law and the law of humights, and extensive experi-
ence in a professional legal capacity which isedévance to the judicial work of
the Court;

(c) Every candidate for election to the Court shale an excellent knowledge of and
be fluent in at least one of the working languagfethe Court.

4.

(a) Nominations of candidates for election to tte€ may be made by any State Party
to this Statute, and shall be made either:

(i) By the procedure for the nomination of candédafor appointment to the highest
judicial offices in the State in question; or

(i) By the procedure provided for the nominatidicandidates for the International

Court of Justice in the Statute of that Court. Nueions shall be accompanied by
a statement in the necessary detail specifying thencandidate fulfils the require-

ments of paragraph 3.

(b) Each State Party may put forward one candifteitany given election who need not
necessarily be a national of that State Party hatl $n any case be a national of
a State Party.

(c) The Assembly of States Parties may decide tbksh, if appropriate, an Advisory
Committee on nominations. In that event, the Cortemis composition and mandate
shall be established by the Assembly of StateseBart

5. For the purposes of the election, there shatiModists of candidates:

List A containing the names of candidates with djualifications specified in paragraph 3
(b) (i); and

List B containing the names of candidates with dhalifications specified in paragraph 3
(b) (ii).

A candidate with sufficient qualifications for bolikts may choose on which list to ap-
pear. At the first election to the Court, at le@isie judges shall be elected from list A and at
least five judges from list B. Subsequent electishall be so organized as to maintain the
equivalent proportion on the Court of judges quedifon the two lists.

6.

(a) The judges shall be elected by secret ballat rateting of the Assembly of States
Parties convened for that purpose under article $uBject to paragraph 7, the per-
sons elected to the Court shall be the 18 candidalt® obtain the highest number
of votes and a two-thirds majority of the StategiPa present and voting.
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(b) In the event that a sufficient number of judgesot elected on the first ballot,
successive ballots shall be held in accordance thithprocedures laid down in
subparagraph (a) until the remaining places haea fited.

7. No two judges may be nationals of the same Staperson who, for the purposes of
membership of the Court, could be regarded asian@itof more than one State shall be
deemed to be a national of the State in which gemson ordinarily exercises civil and
political rights.

8.

(a) The States Parties shall, in the selectiomadggs, take into account the need, within
the membership of the Court, for:
(i) The representation of the principal legal sysef the world;
(ii) Equitable geographical representation; and
(iii) A fair representation of female and male jedg

(b) States Parties shall also take into accountéeel to include judges with legal exper-

tise on specific issues, including, but not limitegviolence against women or chil-
dren.

9.

(a) Subject to subparagraph (b), judges shall offide for a term of nine years and,

subject to subparagraph (c) and to article 37,gvaph 2, shall not be eligible for re-
election.

(b) At the first election, one third of the judgelected shall be selected by lot to serve
for a term of three years; one third of the judgksted shall be selected by lot to
serve for a term of six years; and the remaindall skrve for a term of nine years.

(c) Ajudge who is selected to serve for a ternthwée years under subparagraph (b)
shall be eligible for re-election for a full term.

10. Notwithstanding paragraph 9, a judge assigoed Trial or Appeals Chamber in
accordance with article 39 shall continue in offiee&omplete any trial or appeal the hearing
of which has already commenced before that Chamber.

Article 37
Judicial vacancies
1. In the event of a vacancy, an election shaldid in accordance with article 36 to fill
the vacancy.

2. Ajudge elected to fill a vacancy shall serve ttoe remainder of the predecessor's
term and, if that period is three years or lesalld¥e eligible for re-election for a full term
under article 36.
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Article 38
The Presidency

1. The President and the First and Second Vicedemas shall be elected by an abso-
lute majority of the judges. They shall each sdovea term of three years or until the end of
their respective terms of office as judges, whignesxpires earlier. They shall be eligible
for re-election once.

2. The First Vice-President shall act in placehaf President in the event that the Presi-
dent is unavailable or disqualified. The SecondeMreesident shall act in place of the Presi-
dent in the event that both the President and itst Wice-President are unavailable or
disqualified.

3. The President, together with the First and Séédne-Presidents, shall constitute the
Presidency, which shall be responsible for:

(a) The proper administration of the Court, with theception of the Office of the
Prosecutor; and

(b) The other functions conferred upon it in accordanitke this Statute.

4. In discharging its responsibility under parady@p(a), the Presidency shall coordinate
with and seek the concurrence of the Prosecutatlonatters of mutual concern.

Article 39
Chambers

1. As soon as possible after the election of tdgés, the Court shall organize itself into
the divisions specified in article 34, paragraph Tihe Appeals Division shall be composed
of the President and four other judges, the Trigldibn of not less than six judges and the
Pre-Trial Division of not less than six judges. &ssignment of judges to divisions shall be
based on the nature of the functions to be perfdrioyeeach division and the qualifications
and experience of the judges elected to the Cioustjch a way that each division shall con-
tain an appropriate combination of expertise imaral law and procedure and in interna-
tional law. The Trial and Pre-Trial Divisions shaké composed predominantly of judges
with criminal trial experience.

2.

(a) The judicial functions of the Court shall berid out in each division by Chambers.

(b) (i) The Appeals Chamber shall be composed Iahal judges of the Appeals Divi-

sion;

(ii) The functions of the Trial Chamber shall berd out by three judges of the
Trial Division;

(iii) The functions of the Pre-Trial Chamber shbé carried out either by three
judges of the Pre-Trial Division or by a single gedof that division in accordance
with this Statute and the Rules of Procedure ariddgee;

(c) Nothing in this paragraph shall preclude thraudianeous constitution of more than

one Trial Chamber or Pre-Trial Chamber when théciefit management of the
Court's workload so requires.
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3.

(a) Judges assigned to the Trial and Pre-Trialdiiwis shall serve in those divisions for
a period of three years, and thereafter until trapletion of any case the hearing of
which has already commenced in the division corextrn

(b) Judges assigned to the Appeals Division sleallesin that division for their entire

term of office.

4. Judges assigned to the Appeals Division shalkesenly in that division. Nothing in
this article shall, however, preclude the tempomatgchment of judges from the Trial Divi-
sion to the Pre-Trial Division or vice versa, ifetiPresidency considers that the efficient
management of the Court's workload so requireyjiged that under no circumstances shall
a judge who has participated in the pre-trial phafsa case be eligible to sit on the Trial
Chamber hearing that case.

Article 40
Independence of the judges

1. The judges shall be independent in the perfocmar their functions.

2. Judges shall not engage in any activity whiclikely to interfere with their judicial
functions or to affect confidence in their indepence.

3. Judges required to serve on a full-time basthateat of the Court shall not engage
in any other occupation of a professional nature.

4. Any question regarding the application of paaatys 2 and 3 shall be decided by an
absolute majority of the judges. Where any suctstijpre concerns an individual judge, that
judge shall not take part in the decision.

Article 41
Excusing and disqualification of judges

1. The Presidency may, at the request of a judgeise that judge from the exercise of
a function under this Statute, in accordance WithRules of Procedure and Evidence.

2.

(a) Ajudge shall not participate in any case iniclwhhis or her impartiality might
reasonably be doubted on any ground. A judge $ratlisqualified from a case in
accordance with this paragraphiifter alia, that judge has previously been involved
in any capacity in that case before the Court aa ielated criminal case at the na-
tional level involving the person being investighter prosecuted. A judge shall also
be disqualified on such other grounds as may beiged for in the Rules of Proce-
dure and Evidence.

(b) The Prosecutor or the person being investigategrosecuted may request the
disqualification of a judge under this paragraph.

(c) Any question as to the disqualification of dge shall be decided by an absolute
majority of the judges. The challenged judge shallentitled to present his or her
comments on the matter, but shall not take patiérdecision.
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Article 42
The Office of the Prosecutor

1. The Office of the Prosecutor shall act indepetigeas a separate organ of the Court.
It shall be responsible for receiving referrals @my substantiated information on crimes
within the jurisdiction of the Court, for examinirigem and for conducting investigations
and prosecutions before the Court. A member ofGffice shall not seek or act on instruc-
tions from any external source.

2. The Office shall be headed by the Prosecutce. Aitmsecutor shall have full authority
over the management and administration of the ffincluding the staff, facilities and
other resources thereof. The Prosecutor shalldistad by one or more Deputy Prosecutors,
who shall be entitled to carry out any of the aetpuired of the Prosecutor under this Stat-
ute. The Prosecutor and the Deputy Prosecutorktshal different nationalities. They shall
serve on a full-time basis.

3. The Prosecutor and the Deputy Prosecutors kaglersons of high moral character,
be highly competent in and have extensive practixpkrience in the prosecution or trial of
criminal cases. They shall have an excellent kndgéeof and be fluent in at least one of the
working languages of the Court.

4. The Prosecutor shall be elected by secret biayl@n absolute majority of the mem-
bers of the Assembly of States Parties. The DeBubgecutors shall be elected in the same
way from a list of candidates provided by the Pcoser. The Prosecutor shall nominate
three candidates for each position of Deputy Prsedo be filled. Unless a shorter term is
decided upon at the time of their election, the

Prosecutor and the Deputy Prosecutors shall hdideofor a term of nine years and shall
not be eligible for re-election.

5. Neither the Prosecutor nor a Deputy Prosecttalt engage in any activity which is
likely to interfere with his or her prosecutoriahfttions or to affect confidence in his or her
independence. They shall not engage in any othemation of a professional nature.

6. The Presidency may excuse the Prosecutor opatp@rosecutor, at his or her re-
quest, from acting in a particular case.

7. Neither the Prosecutor nor a Deputy Prosecutall participate in any matter in
which their impartiality might reasonably be doubt any ground. They shall be disquali-
fied from a case in accordance with this paragi§pinter alia, they have previously been
involved in any capacity in that case before therCor in a related criminal case at the na-
tional level involving the person being investighter prosecuted.

8. Any question as to the disqualification of thegecutor or a Deputy Prosecutor shall
be decided by the Appeals Chamber.
(a) The person being investigated or prosecuted mayytime request the disqualifi-
cation of the Prosecutor or a Deputy Prosecutdhermground set out in this article;
(b) The Prosecutor or the Deputy Prosecutor, as apptepshall be entitled to present
his or her comments on the matter.

9. The Prosecutor shall appoint advisers with legalertise on specific issues, includ-
ing, but not limited to, sexual and gender violeand violence against children.



170 Jan Lhotsky

Article 43
The Registry

1. The Registry shall be responsible for the natiejal aspects of the administration
and servicing of the Court, without prejudice te fanctions and powers of the Prosecutor
in accordance with article 42.

2. The Registry shall be headed by the Registrag, shall be the principal administra-
tive officer of the Court. The Registrar shall edise his or her functions under the authority
of the President of the Court.

3. The Registrar and the Deputy Registrar shalbdrsons of high moral character, be
highly competent and have an excellent knowledganaf be fluent in at least one of the
working languages of the Court.

4. The judges shall elect the Registrar by an alsahajority by secret ballot, taking
into account any recommendation by the Assemblgtafes Parties. If the need arises and
upon the recommendation of the Registrar, the jsdgall elect, in the same manner, a De-
puty Registrar.

5. The Registrar shall hold office for a term afefiyears, shall be eligible for reelection
once and shall serve on a full-time basis. The BeRegistrar shall hold office for a term
of five years or such shorter term as may be ddcigmn by an absolute majority of the
judges, and may be elected on the basis that tipaitipé&Registrar shall be called upon to
serve as required.

6. The Registrar shall set up a Victims and Witasddnit within the Registry. This Unit
shall provide, in consultation with the Office dfet Prosecutor, protective measures and
security arrangements, counselling and other apiatepassistance for withesses, victims
who appear before the Court, and others who ariskabn account of testimony given by
such witnesses. The Unit shall include staff witpetise in trauma, including trauma re-
lated to crimes of sexual violence.

Article 44
Staff

1. The Prosecutor and the Registrar shall appaitit gualified staff as may be required
to their respective offices. In the case of thesBeator, this shall include the appointment of
investigators.

2. In the employment of staff, the Prosecutor drelRegistrar shall ensure the highest
standards of efficiency, competency and integgtyd shall have regardiutatis mutandis
to the criteria set forth in article 36, paragr&h

3. The Registrar, with the agreement of the Presigland the Prosecutor, shall propose
Staff Regulations which include the terms and cihowals upon which the staff of the Court
shall be appointed, remunerated and dismissed ST&fé Regulations shall be approved by
the Assembly of States Parties.

4. The Court may, in exceptional circumstances,leynfhe expertise of gratis person-
nel offered by States Parties, intergovernmengéuizations or nongovernmental organiza-
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tions to assist with the work of any of the orgafishe Court. The Prosecutor may accept
any such offer on behalf of the Office of the Pmser. Such gratis personnel shall be em-
ployed in accordance with guidelines to be estabtishy the Assembly of States Parties.

Article 45
Solemn undertaking

Before taking up their respective duties under 8tatute, the judges, the Prosecutor, the
Deputy Prosecutors, the Registrar and the DepugysRar shall each make a solemn under-
taking in open court to exercise his or her respedunctions impartially and conscien-
tiously.

Article 46
Removal from office

1. Ajudge, the Prosecutor, a Deputy Prosecuter,Rbgistrar or the Deputy Registrar
shall be removed from office if a decision to teffect is made in accordance with para-
graph 2, in cases where that person:

(a) Is found to have committed serious misconduct seréous breach of his or her du-

ties under this Statute, as provided for in theeRulf Procedure and Evidence; or

(b) Is unable to exercise the functions required by 8tatute.

2. Adecision as to the removal from office of dge, the Prosecutor or a Deputy
Prosecutor under paragraph 1 shall be made byskembly of States Parties, by secret bal-
lot:

(a) In the case of a judge, by a two-thirds majoritytied States Parties upon a recom-

mendation adopted by a two-thirds majority of thieeo judges;

(b) In the case of the Prosecutor, by an absolute ihagftthe States Parties;

(c) In the case of a Deputy Prosecutor, by an absohajrity of the States Parties

upon the recommendation of the Prosecutor.

3. A decision as to the removal from office of Registrar or Deputy Registrar shall be
made by an absolute majority of the judges.

4. Ajudge, Prosecutor, Deputy Prosecutor, Registr®eputy Registrar whose conduct
or ability to exercise the functions of the offiae required by this Statute is challenged un-
der this article shall have full opportunity to peat and receive evidence and to make
submissions in accordance with the Rules of Praeednd Evidence. The person in ques-
tion shall not otherwise participate in the consitien of the matter.

Article 47
Disciplinary measures
A judge, Prosecutor, Deputy Prosecutor, Registré@eaputy Registrar who has commit-

ted misconduct of a less serious nature than #tabwgt in article 46, paragraph 1, shall be
subject to disciplinary measures, in accordanck thi¢ Rules of Procedure and Evidence.
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Article 48
Privileges and immunities

1. The Court shall enjoy in the territory of eadht8 Party such privileges and immuni-
ties as are necessary for the fulfilment of itspoges.

2. The judges, the Prosecutor, the Deputy Prosecatad the Registrar shall, when en-
gaged on or with respect to the business of thetCenjoy the same privileges and immuni-
ties as are accorded to heads of diplomatic missioid shall, after the expiry of their terms
of office, continue to be accorded immunity frongdé process of every kind in respect of
words spoken or written and acts performed by thretheir official capacity.

3. The Deputy Registrar, the staff of the Officetloé Prosecutor and the staff of the
Registry shall enjoy the privileges and immunitéew facilities necessary for the perfor-
mance of their functions, in accordance with theeament on the privileges and immunities
of the Court.

4. Counsel, experts, witnesses or any other peesguired to be present at the seat of
the Court shall be accorded such treatment ascisssary for the proper functioning of the
Court, in accordance with the agreement on théleges and immunities of the Court.

5. The privileges and immunities of:
(a) A judge or the Prosecutor may be waived by an asahajority of the judges;
(b) The Registrar may be waived by the Presidency;

(c) The Deputy Prosecutors and staff of the Officehef Prosecutor may be waived by
the Prosecutor;

(d) The Deputy Registrar and staff of the Registry fayvaived by the Registrar.

Article 49
Salaries, allowances and expenses

The judges, the Prosecutor, the Deputy Prosecut@mdRegistrar and the Deputy Regis-
trar shall receive such salaries, allowances amereses as may be decided upon by the

Assembly of States Parties. These salaries andiatices shall not be reduced during their
terms of office.

Article 50
Official and working languages

1. The official languages of the Court shall bebdcaChinese, English, French, Russian
and Spanish. The judgements of the Court, as welktzer decisions resolving fundamental
issues before the Court, shall be published iroffieial languages. The Presidency shall, in
accordance with the criteria established by theeRof Procedure and Evidence, determine
which decisions may be considered as resolvingdomehtal issues for the purposes of this
paragraph.
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2. The working languages of the Court shall be Bhgind French. The Rules of Proce-
dure and Evidence shall determine the cases inhwdtiter official languages may be used
as working languages.

3. At the request of any party to aproceeding @tate allowed to intervene in
a proceeding, the Court shall authorize a languwdiger than English or French to be used
by such a party or State, provided that the Coartsitlers such authorization to be ade-
quately justified.

Article 51
Rules of Procedure and Evidence

1. The Rules of Procedure and Evidence shall émterforce upon adoption by a two-
thirds majority of the members of the Assembly tt&s Parties.

2. Amendments to the Rules of Procedure and Evaleray be proposed by:

(a) Any State Party;

(b) The judges acting by an absolute majority; or

(c) The Prosecutor.

Such amendments shall enter into force upon adoftjoa two-thirds majority of the
members of the Assembly of States Parties.

3. After the adoption of the Rules of Procedure Buitlence, in urgent cases where the
Rules do not provide for a specific situation beféhe Court, the judges may, by a two-
thirds majority, draw up provisional Rules to belgd until adopted, amended or rejected
at the next ordinary or special session of the i of States Parties.

4. The Rules of Procedure and Evidence, amendntegnsto and any provisional Rule
shall be consistent with this Statute. Amendmemtié Rules of Procedure and Evidence as
well as provisional Rules shall not be appliedaattively to the detriment of the person
who is being investigated or prosecuted or wholdees convicted.

5. In the event of conflict between the Statute twedRules of Procedure and Evidence,
the Statute shall prevail.

Article 52
Regulations of the Court

1. The judges shall, in accordance with this S¢atuttd the Rules of Procedure and Evi-
dence, adopt, by an absolute majority, the Reguiatof the Court necessary for its routine
functioning.

2. The Prosecutor and the Registrar shall be ctatsui the elaboration of the Regula-
tions and any amendments thereto.

3. The Regulations and any amendments thereto tstkalleffect upon adoption unless
otherwise decided by the judges. Immediately updopton, they shall be circulated to
States Parties for comments. If within six montieré are no objections from a majority of
States Parties, they shall remain in force.
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Part V. Investigation and prosecution

Article 53
Initiation of an investigation

1. The Prosecutor shall, having evaluated the indtion made available to him or her,
initiate an investigation unless he or she detesmihat there is no reasonable basis to pro-
ceed under this Statute. In deciding whether tiailei an investigation, the Prosecutor shall
consider whether:

(a) The information available to the Prosecutor prosidereasonable basis to believe
that a crime within the jurisdiction of the Cougshbeen or is being committed;

(b) The case is or would be admissible under articleahd

(c) Taking into account the gravity of the crime and thterests of victims, there are
nonetheless substantial reasons to believe thatvastigation would not serve the
interests of justice.

If the Prosecutor determines that there is no restsle basis to proceed and his or her
determination is based solely on subparagraphb@)eg he or she shall inform the Pre-Trial
Chamber.

2. If, upon investigation, the Prosecutor conclutthes there is not a sufficient basis for
a prosecution because:

(a) There is not a sufficient legal or factual basiséek a warrant or summons under
article 58;

(b) The case is inadmissible under article 17; or

(c) A prosecution is not in the interests of justiaking into account all the circum-
stances, including the gravity of the crime, thieriests of victims and the age or
infirmity of the alleged perpetrator, and his or mele in the alleged crime; the
Prosecutor shall inform the Pre-Trial Chamber dredState making a referral under
article 14 or the Security Council in a case uratticle 13, paragraph (b), of his or
her conclusion and the reasons for the conclusion.

3.

(a) At the request of the State making a refemaleu article 14 or the Security Council
under article 13, paragraph (b), the Pre-Trial Ob&mmay review a decision of the
Prosecutor under paragraph 1 or 2 not to proceddray request the Prosecutor to
reconsider that decision.

(b) In addition, the Pre-Trial Chamber may, onaten initiative, review a decision of
the Prosecutor not to proceed if it is based saalparagraph 1 (c) or 2 (c). In such
a case, the decision of the Prosecutor shall leetéfé only if confirmed by the Pre-
Trial Chamber.
4. The Prosecutor may, at any time, reconsidercsioa whether to initiate an investi-
gation or prosecution based on new facts or inftiona
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Article 54
Duties and powers of the Prosecutor with respect timvestigations

1. The Prosecutor shall:

(a) In order to establish the truth, extend the ingedton to cover all facts and evidence
relevant to an assessment of whether there isralmesponsibility under this Stat-
ute, and, in doing so, investigate incriminatingd agxonerating circumstances
equally;

(b) Take appropriate measures to ensure the effectixesiigation and prosecution of
crimes within the jurisdiction of the Court, anddaning so, respect the interests and
personal circumstances of victims and witnessetding age, gender as defined in
article 7, paragraph 3, and health, and take intmunt the nature of the crime, in
particular where it involves sexual violence, gandelence or violence against
children; and

(c) Fully respect the rights of persons arising untisr $tatute.

2. The Prosecutor may conduct investigations onetréory of a State:

(a) In accordance with the provisions of Part 9; or

(b) As authorized by the Pre-Trial Chamber under &#a, paragraph 3 (d).
3. The Prosecutor may:

(a) Collect and examine evidence;

(b) Request the presence of and question persons lmiesgtigated, victims and wit-
nesses;

(c) Seek the cooperation of any State or intergovertathenganization or arrangement
in accordance with its respective competence andémdate;

(d) Enter into such arrangements or agreements, nohgigtent with this Statute, as
may be necessary to facilitate the cooperation $fate, intergovernmental organi-
zation or person;

(e) Agree not to disclose, at any stage of the proogsdidocuments or information that
the Prosecutor obtains on the condition of confiidéity and solely for the purpose
of generating new evidence, unless the providénefnformation consents; and

(H Take necessary measures, or request that necessasyres be taken, to ensure the
confidentiality of information, the protection ohy person or the preservation of
evidence.

Article 55
Rights of persons during an investigation

1. In respect of an investigation under this Segtatperson:
(a) Shall not be compelled to incriminate himself ordadf or to confess guilt;

(b) Shall not be subjected to any form of coerciongedsror threat, to torture or to any
other form of cruel, inhuman or degrading treatnrpunishment;
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(c) Shall, if questioned in a language other than guage the person fully understands
and speaks, have, free of any cost, the assistdreceompetent interpreter and such
translations as are necessary to meet the requiterogfairness; and

(d) Shall not be subjected to arbitrary arrest or deienand shall not be deprived of
his or her liberty except on such grounds and @oatance with such procedures as
are established in this Statute.

2. Where there are grounds to believe that a penssncommitted a crime within the
jurisdiction of the Court and that person is abtoube questioned either by the Prosecutor,
or by national authorities pursuant to a requesienander Part 9, that person shall also
have the following rights of which he or she shwlinformed prior to being questioned:

(a) To be informed, prior to being questioned, thatehare grounds to believe that he

or she has committed a crime within the jurisdictid the Court;

(b) To remain silent, without such silence being a @arstion in the determination of
guilt or innocence;

(c) To have legal assistance of the person's choosing,the person does not have le-
gal assistance, to have legal assistance assigrieéthtor her, in any case where the
interests of justice so require, and without payinsrthe person in any such case if
the person does not have sufficient means to pay; fand

(d) To be questioned in the presence of counsel urtlessperson has voluntarily
waived his or her right to counsel.

Article 56
Role of the Pre-Trial Chamber in relation to a unique investigative opportunity

1.

(a) Where the Prosecutor considers an investigatiqgeresent a unique opportunity to
take testimony or a statement from a witness @xtamine, collect or test evidence,
which may not be available subsequently for theppses of a trial, the Prosecutor
shall so inform the Pre-Trial Chamber.

(b) In that case, the Pre-Trial Chamber may, ummuest of the Prosecutor, take such
measures as may be necessary to ensure the effi@ed integrity of the proceed-
ings and, in particular, to protect the rightstof tiefence.

(c) Unless the Pre-Trial Chamber orders othervtisz Prosecutor shall provide the rele-
vant information to the person who has been amlesteappeared in response to
a summons in connection with the investigationrrefé to in subparagraph (a), in
order that he or she may be heard on the matter.

2. The measures referred to in paragraph 1 (b)intdyde:

(a) Making recommendations or orders regarding procedia be followed,;

(b) Directing that a record be made of the proceedings;

(c) Appointing an expert to assist;

(d) Authorizing counsel for a person who has been tmtesor appeared before the
Court in response to a summons, to participateimre there has not yet been such
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an arrest or appearance or counsel has not beigmalesl, appointing another coun-
sel to attend and represent the interests of tfende;

(e) Naming one of its members or, if necessary, anatfiailable judge of the Pre-Trial
or Trial Division to observe and make recommendetior orders regarding the
collection and preservation of evidence and thestipieing of persons;

() Taking such other action as may be necessary kectalr preserve evidence.
3.

(a) Where the Prosecutor has not sought measuresgmi to this article but the Pre-
Trial Chamber considers that such measures arére€o preserve evidence that it
deems would be essential for the defence at irighall consult with the Prosecutor
as to whether there is good reason for the Prosesuailure to request the mea-
sures. If upon consultation, the Pre-Trial Chamtmrcludes that the Prosecutor's
failure to request such measures is unjustifiegl Rte-Trial Chamber may take such
measures on its own initiative.

(b) A decision of the Pre-Trial Chamber to act tsnown initiative under this paragraph
may be appealed by the Prosecutor. The appeallshbkard on an expedited basis.
4. The admissibility of evidence preserved or atéid for trial pursuant to this article,

or the record thereof, shall be governed at tiyahtticle 69, and given such weight as deter-
mined by the Trial Chamber.

Article 57
Functions and powers of the Pre-Trial Chamber

1. Unless otherwise provided in this Statute, the-Rial Chamber shall exercise its
functions in accordance with the provisions of #nitcle.

2

(a) Orders or rulings of the Pre-Trial Chamber éssunder articles 15, 18, 19, 54, para-
graph 2, 61, paragraph 7, and 72 must be concimtegla majority of its judges.

(b) In all other cases, a single judge of the RialTThamber may exercise the functions
provided for in this Statute, unless otherwise fated for in the Rules of Procedure
and Evidence or by a majority of the Pre-Trial Cham

3. In addition to its other functions under thiat8te, the Pre-Trial Chamber may:

(a) At the request of the Prosecutor, issue such oaleiswarrants as may be required
for the purposes of an investigation;

(b) Upon the request of a person who has been arrestbds appeared pursuant to
a summons under article 58, issue such ordersidimg measures such as those de-
scribed in article 56, or seek such cooperatiorsymmt to Part 9 as may be neces-
sary to assist the person in the preparation obhieer defence;

(c) Where necessary, provide for the protection andapyi of victims and witnesses,
the preservation of evidence, the protection ofges who have been arrested or ap-
peared in response to a summons, and the protegfigrational security infor-
mation;
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(d) Authorize the Prosecutor to take specific investigasteps within the territory of
a State Party without having secured the cooperaifathat State under Part 9 if,
whenever possible having regard to the views ofStege concerned, the Pre-Trial
Chamber has determined in that case that the &tatkearly unable to execute
a request for cooperation due to the unavailabdityany authority or any compo-
nent of its judicial system competent to execut rbquest for cooperation under
Part 9;

(e) Where a warrant of arrest or a summons has beeedasder article 58, and having
due regard to the strength of the evidence andights of the parties concerned, as
provided for in this Statute and the Rules of Pdoce and Evidence, seek the
cooperation of States pursuant to article 93, papy 1 (k), to take protective
measures for the purpose of forfeiture, in paréicdibr the ultimate benefit of vic-
tims.

Article 58
Issuance by the Pre-Trial Chamber of a warrant of arest or a summons to appear

1. At any time after the initiation of an investiiga, the Pre-Trial Chamber shall, on the
application of the Prosecutor, issue a warrantrfsa of a person if, having examined the
application and the evidence or other informatiobrsitted by the Prosecutor, it is satisfied
that:

(a) There are reasonable grounds to believe that theopehas committed a crime
within the jurisdiction of the Court; and

(b) The arrest of the person appears necessary:
(i) To ensure the person's appearance at trial;

(ii) To ensure that the person does not obstruenotanger the investigation or the
court proceedings; or

(iii) Where applicable, to prevent the person froomtinuing with the commission
of that crime or a related crime which is withire thurisdiction of the Court and
which arises out of the same circumstances.

2. The application of the Prosecutor shall contain:
(a) The name of the person and any other relevantifgiegt information;

(b) A specific reference to the crimes within the jditsion of the Court which the per-
son is alleged to have committed;

(c) A concise statement of the facts which are alldgembnstitute those crimes;

(d) A summary of the evidence and any other informatidrich establish reasonable
grounds to believe that the person committed tiedsses; and

(e) The reason why the Prosecutor believes that tlestaof the person is necessary.
3. The warrant of arrest shall contain:
(a) The name of the person and any other relevantifgliegt information;

(b) A specific reference to the crimes within the jditsion of the Court for which the
person's arrest is sought; and
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(c) A concise statement of the facts which are alldgezbnstitute those crimes.
4. The warrant of arrest shall remain in effecilwtherwise ordered by the Court.

5. On the basis of the warrant of arrest, the Coay request the provisional arrest or
the arrest and surrender of the person under Part 9

6. The Prosecutor may request the Pre-Trial Chamsbamend the warrant of arrest by
modifying or adding to the crimes specified therdihe Pre-Trial Chamber shall so amend
the warrant if it is satisfied that there are remdie grounds to believe that the person
committed the modified or additional crimes.

7. As an alternative to seeking a warrant of artbst Prosecutor may submit an applica-
tion requesting that the Pre-Trial Chamber isssaramons for the person to appear. If the
Pre-Trial Chamber is satisfied that there are mealsie grounds to believe that the person
committed the crime alleged and that a summonsffiignt to ensure the person's appear-
ance, it shall issue the summons, with or witharrditions restricting liberty (other than
detention) if provided for by national law, for therson to appear. The summons shall con-
tain:

(a) The name of the person and any other relevantifgiegt information;

(b) The specified date on which the person is to appear

(c) A specific reference to the crimes within the jditgion of the Court which the per-

son is alleged to have committed; and

(d) A concise statement of the facts which are all@gecbnstitute the crime. The sum-

mons shall be served on the person.

Article 59
Arrest proceedings in the custodial State

1. A State Party which has received a request fovigional arrest or for arrest and
surrender shall immediately take steps to arresp#rson in question in accordance with its
laws and the provisions of Part 9.

2. A person arrested shall be brought promptly feefloe competent judicial authority in
the custodial State which shall determine, in ataonce with the law of that State, that:

(a) The warrant applies to that person;

(b) The person has been arrested in accordance witiraéper process; and

(c) The person's rights have been respected.

3. The person arrested shall have the right toyafgpthe competent authority in the
custodial State for interim release pending sueend

4. In reaching a decision on any such applicatiioe,competent authority in the custo-
dial State shall consider whether, given the gyawsitthe alleged crimes, there are urgent
and exceptional circumstances to justify interinease and whether necessary safeguards
exist to ensure that the custodial State can fitsfitluty to surrender the person to the Court.
It shall not be open to the competent authorithefcustodial State to consider whether the
warrant of arrest was properly issued in accordavittearticle 58, paragraph 1 (a) and (b).



180 Jan Lhotsky

5. The Pre-Trial Chamber shall be notified of aaguest for interim release and shall
make recommendations to the competent authorithéncustodial State. The competent
authority in the custodial State shall give fullns@eration to such recommendations,
including any recommendations on measures to ptahenescape of the person, before
rendering its decision.

6. If the person is granted interim release, theeRial Chamber may request periodic
reports on the status of the interim release.

7. Once ordered to be surrendered by the custBthté, the person shall be delivered to
the Court as soon as possible.

Article 60
Initial proceedings before the Court

1. Upon the surrender of the person to the Courth® person's appearance before the
Court voluntarily or pursuant to a summons, theRial Chamber shall satisfy itself that
the person has been informed of the crimes whicbrighe is alleged to have committed,
and of his or her rights under this Statute, iniclgdhe right to apply for interim release
pending trial.

2. A person subject to a warrant of arrest mayafipl interim release pending trial. If
the Pre-Trial Chamber is satisfied that the coadgiset forth in article 58, paragraph 1, are
met, the person shall continue to be detained.i$fmot so satisfied, the Pre-Trial Chamber
shall release the person, with or without condgion

3. The Pre-Trial Chamber shall periodically revigsvruling on the release or detention
of the person, and may do so at any time on theestgof the Prosecutor or the person.
Upon such review, it may modify its ruling as taeatgion, release or conditions of release,
if it is satisfied that changed circumstances spire.

4. The Pre-Trial Chamber shall ensure that a pessant detained for an unreasonable
period prior to trial due to inexcusable delay hg Prosecutor. If such delay occurs, the
Court shall consider releasing the person, wittvitmout conditions.

5. If necessary, the Pre-Trial Chamber may isswaraant of arrest to secure the pres-
ence of a person who has been released.

Article 61
Confirmation of the charges before trial

1. Subject to the provisions of paragraph 2, withireasonable time after the person's
surrender or voluntary appearance before the Colet, Pre-Trial Chamber shall hold
a hearing to confirm the charges on which the Rxgse intends to seek trial. The hearing
shall be held in the presence of the Prosecutottagerson charged, as well as his or her
counsel.

2. The Pre-Trial Chamber may, upon request of ttesdeutor or on its own motion,

hold a hearing in the absence of the person chamednfirm the charges on which the
Prosecutor intends to seek trial when the persen ha
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(a) Waived his or her right to be present; or

(b) Fled or cannot be found and all reasonable steps heen taken to secure his or her
appearance before the Court and to inform the perdfothe charges and that
a hearing to confirm those charges will be heldthat case, the person shall be
represented by counsel where the Pre-Trial Chardbtsrmines that it is in the
interests of justice.

3. Within a reasonable time before the hearingptrson shall:

(a) Be provided with a copy of the document containthg charges on which the
Prosecutor intends to bring the person to triad, an

(b) Be informed of the evidence on which the Prosecimtiends to rely at the hearing.
The Pre-Trial Chamber may issue orders regardiagligclosure of information for
the purposes of the hearing.

4. Before the hearing, the Prosecutor may contihaenvestigation and may amend or
withdraw any charges. The person shall be givesoreble notice before the hearing of any
amendment to or withdrawal of charges. In casewitladrawal of charges, the Prosecutor
shall notify the Pre-Trial Chamber of the reasanrdtie withdrawal.

5. At the hearing, the Prosecutor shall supporhedmarge with sufficient evidence to
establish substantial grounds to believe that #rsgn committed the crime charged. The
Prosecutor may rely on documentary or summary eciel@nd need not call the witnesses
expected to testify at the trial.

6. At the hearing, the person may:

(a) Object to the charges;

(b) Challenge the evidence presented by the Proseaurtdr;

(c) Present evidence.

7. The Pre-Trial Chamber shall, on the basis ofttb@&ing, determine whether there is
sufficient evidence to establish substantial greutal believe that the person committed
each of the crimes charged. Based on its deterimmahe Pre-Trial Chamber shall:

(a) Confirm those charges in relation to which it hasedmined that there is sufficient
evidence, and commit the person to a Trial Charfdrerial on the charges as con-
firmed;

(b) Decline to confirm those charges in relation tochhit has determined that there is
insufficient evidence;

(c) Adjourn the hearing and request the Prosecutoonsider:

(i) Providing further evidence or conducting fumthevestigation with respect to
a particular charge; or

(i) Amending a charge because the evidence subinitppears to establish a diffe-
rent crime within the jurisdiction of the Court.
8. Where the Pre-Trial Chamber declines to confirsharge, the Prosecutor shall not

be precluded from subsequently requesting its ooafion if the request is supported by
additional evidence.



182 Jan Lhotsky

9. After the charges are confirmed and before tia¢ has begun, the Prosecutor may,
with the permission of the Pre-Trial Chamber anraiotice to the accused, amend the
charges. If the Prosecutor seeks to add additiohatges or to substitute more serious
charges, a hearing under this article to confiros¢éhcharges must be held. After commen-
cement of the trial, the Prosecutor may, with teampssion of the Trial Chamber, withdraw
the charges.

10. Any warrant previously issued shall cease i@ ledfect with respect to any charges
which have not been confirmed by the Pre-Trial Chanor which have been withdrawn by
the Prosecutor.

11. Once the charges have been confirmed in aaecedaith this article, the Presi-
dency shall constitute a Trial Chamber which, scttie paragraph 9 and to article 64, para-
graph 4, shall be responsible for the conduct bsequent proceedings and may exercise

any function of the Pre-Trial Chamber that is ral®#vand capable of application in those
proceedings.

Part VI. Thetrial

Article 62
Place of trial

Unless otherwise decided, the place of the triall ¢fe the seat of the Court.

Article 63
Trial in the presence of the accused

1. The accused shall be present during the trial.

2. If the accused, being present before the Coarttinues to disrupt the trial, the Trial
Chamber may remove the accused and shall makespovior him or her to observe the
trial and instruct counsel from outside the couwnno through the use of communications
technology, if required. Such measures shall bertadnly in exceptional circumstances af-
ter other reasonable alternatives have proved quade, and only for such duration as is
strictly required.

Article 64
Functions and powers of the Trial Chamber
1. The functions and powers of the Trial Chamberose in this article shall be exer-
cised in accordance with this Statute and the Rafl@socedure and Evidence.

2. The Trial Chamber shall ensure that a trialais &nd expeditious and is conducted
with full respect for the rights of the accused ahe regard for the protection of victims
and witnesses.

3. Upon assignment of a case for trial in accordamith this Statute, the Trial Chamber
assigned to deal with the case shall:
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(a) Confer with the parties and adopt such proceduseare necessary to facilitate the
fair and expeditious conduct of the proceedings;

(b) Determine the language or languages to be usedlaand

(c) Subject to any other relevant provisions of thiat&®e, provide for disclosure of
documents or information not previously disclossdfficiently in advance of the
commencement of the trial to enable adequate padparfor trial.

4. The Trial Chamber may, if necessary for its @ffe and fair functioning, refer
preliminary issues to the Pre-Trial Chamber oneatessary, to another available judge of
the Pre-Trial Division.

5. Upon notice to the parties, the Trial Chambey,ras appropriate, direct that there be
joinder or severance in respect of charges agaiost than one accused.

6. In performing its functions prior to trial or king the course of atrial, the Trial
Chamber may, as necessary:

(a) Exercise any functions of the Pre-Trial Chambeenrefd to in article 61, paragraph

11,

(b) Require the attendance and testimony of withessgpreoduction of documents and
other evidence by obtaining, if necessary, thestasie of States as provided in this
Statute;

(c) Provide for the protection of confidential inforriwat;

(d) Order the production of evidence in addition totthlseady collected prior to the
trial or presented during the trial by the parties;

(e) Provide for the protection of the accused, witness®l victims; and
() Rule on any other relevant matters.

7. The trial shall be held in public. The Trial @hizer may, however, determine that
special circumstances require that certain proogedbe in closed session for the purposes
set forth in article 68, or to protect confidential sensitive information to be given in evi-
dence.

8.

(a) At the commencement of the trial, the Trial @bar shall have read to the accused
the charges previously confirmed by the Pre-Triad@ber. The Trial Chamber shall satisfy
itself that the accused understands the naturbeotharges. It shall afford him or her the
opportunity to make an admission of guilt in aceorce with article 65 or to plead not
guilty.

(b) At the trial, the presiding judge may give difens for the conduct of proceedings,
including to ensure that they are conducted iniragflad impartial manner. Subject to any
directions of the presiding judge, the parties reagmit evidence in accordance with the
provisions of this Statute.

9. The Trial Chamber shall haveter alia, the power on application of a party or on its
own motion to:

(a) Rule on the admissibility or relevance of eviderag]
(b) Take all necessary steps to maintain order in tliese of a hearing.
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10. The Trial Chamber shall ensure that a compésterd of the trial, which accurately
reflects the proceedings, is made and that it istaiaed and preserved by the Registrar.

Article 65
Proceedings on an admission of guilt

1. Where the accused makes an admission of guiiupat to article 64, paragraph 8
(a), the Trial Chamber shall determine whether:

(a) The accused understands the nature and consequénicesadmission of guilt;

(b) The admission is voluntarily made by the accuseer slfficient consultation with

defence counsel; and

(c) The admission of guilt is supported by the factthefcase that are contained in:

(i) The charges brought by the Prosecutor and &gty the accused;

(i) Any materials presented by the Prosecutor Wwhsapplement the charges and
which the accused accepts; and

(iii) Any other evidence, such as the testimonyiihesses, presented by the Prose-
cutor or the accused.

2. Where the Trial Chamber is satisfied that thétens referred to in paragraph 1 are
established, it shall consider the admission oftgtdgether with any additional evidence
presented, as establishing all the essential faatsare required to prove the crime to which
the admission of guilt relates, and may convictabeused of that crime.

3. Where the Trial Chamber is not satisfied that rtatters referred to in paragraph 1
are established, it shall consider the admissiogudf as not having been made, in which
case it shall order that the trial be continuedeuritle ordinary trial procedures provided by
this Statute and may remit the case to anothel CThiamber.

4. Where the Trial Chamber is of the opinion thatae complete presentation of the
facts of the case is required in the interestausfige, in particular the interests of the vic-
tims, the Trial Chamber may:

(a) Request the Prosecutor to present additional ew@leincluding the testimony of

witnesses; or

(b) Order that the trial be continued under the orditidal procedures provided by this

Statute, in which case it shall consider the adomssf guilt as not having been
made and may remit the case to another Trial Chambe

5. Any discussions between the Prosecutor and ¢fende regarding modification of
the charges, the admission of guilt or the pertaltge imposed shall not be binding on the
Court.

Article 66
Presumption of innocence

1. Everyone shall be presumed innocent until praygitty before the Court in accord-
ance with the applicable law.
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2. The onus is on the Prosecutor to prove the gtithe accused.

3. In order to convict the accused, the Court nnestonvinced of the guilt of the ac-
cused beyond reasonable doubt.

Article 67
Rights of the accused

1. In the determination of any charge, the accubedl be entitled to a public hearing,
having regard to the provisions of this Statute fair hearing conducted impartially, and to
the following minimum guarantees, in full equality:

(a) To be informed promptly and in detail of the natwwause and content of the charge,
in a language which the accused fully understandsspeaks;

(b) To have adequate time and facilities for the prat@m of the defence and to
communicate freely with counsel of the accuseddmsimg in confidence;

(c) To be tried without undue delay;

(d) Subject to article 63, paragraph 2, to be predgiftestrial, to conduct the defence in
person or through legal assistance of the accuskdissing, to be informed, if the
accused does not have legal assistance, of ttisaigl to have legal assistance as-
signed by the Court in any case where the intepfgtsstice so require, and without
payment if the accused lacks sufficient means yofpait;

(e) To examine, or have examined, the witnesses aghimsbr her and to obtain the
attendance and examination of withesses on higobéhalf under the same condi-
tions as witnesses against him or her. The accsisaitl also be entitled to raise de-
fences and to present other evidence admissibleruhid Statute;

() To have, free of any cost, the assistance of a etenpinterpreter and such transla-
tions as are necessary to meet the requiremeffagrioéss, if any of the proceedings
of or documents presented to the Court are notanguage which the accused fully
understands and speaks;

(g9) Not to be compelled to testify or to confess gailt to remain silent, without such
silence being a consideration in the determinaioguilt or innocence;

(h) To make an unsworn oral or written statement irohiger defence; and

(i) Not to have imposed on him or her any reversaheftiurden of proof or any onus
of rebuttal.

2. In addition to any other disclosure providedifothis Statute, the Prosecutor shall, as
soon as practicable, disclose to the defence estdienthe Prosecutor's possession or con-
trol which he or she believes shows or tends tavstiee innocence of the accused, or to
mitigate the guilt of the accused, or which mayeetffthe credibility of prosecution evi-
dence. In case of doubt as to the applicationiefgaragraph, the Court shall decide.
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Article 68
Protection of the victims and witnesses and theirarticipation in the Proceedings

1. The Court shall take appropriate measures tdegrathe safety, physical and
psychological well-being, dignity and privacy ofctiims and witnesses. In so doing, the
Court shall have regard to all relevant factors|uding age, gender as defined in article 7,
paragraph 3, and health, and the nature of theeciimparticular, but not limited to, where
the crime involves sexual or gender violence otevioe against children. The Prosecutor
shall take such measures particularly during theestigation and prosecution of such
crimes. These measures shall not be prejudicial iaconsistent with the rights of the ac-
cused and a fair and impartial trial.

2. As an exception to the principle of public hegs provided for in article 67, the
Chambers of the Court may, to protect victims arnghegses or an accused, conduct any
part of the proceedings cameraor allow the presentation of evidence by electramic
other special means. In particular, such measune be implemented in the case of
a victim of sexual violence or a child who is atwitor a withess, unless otherwise ordered
by the Court, having regard to all the circumstangarticularly the views of the victim or
witness.

3. Where the personal interests of the victimsadfected, the Court shall permit their
views and concerns to be presented and considestdges of the proceedings determined
to be appropriate by the Court and in a manner lwkdicnot prejudicial to or inconsistent
with the rights of the accused and a fair and iniglatrial. Such views and concerns may be
presented by the legal representatives of themctivhere the Court considers it appropri-
ate, in accordance with the Rules of ProcedureEadience.

4. The Victims and Witnesses Unit may advise thes€cutor and the Court on appro-
priate protective measures, security arrangemeatsselling and assistance as referred to
in article 43, paragraph 6.

5. Where the disclosure of evidence or informaponsuant to this Statute may lead to
the grave endangerment of the security of a witoesss or her family, the Prosecutor may,
for the purposes of any proceedings conducted prithhe commencement of the trial, with-
hold such evidence or information and instead stiBnsummary thereof. Such measures
shall be exercised in a manner which is not prejatliio or inconsistent with the rights of
the accused and a fair and impartial trial.

6. A State may make an application for necessagsuares to be taken in respect of the
protection of its servants or agents and the ptiotef confidential or sensitive infor-
mation.

Article 69
Evidence
1. Before testifying, each witness shall, in aceoke with the Rules of Procedure and

Evidence, give an undertaking as to the truthfldrafsthe evidence to be given by that wit-
ness.
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2. The testimony of a witness at trial shall beegiyin person, except to the extent pro-
vided by the measures set forth in article 68 ahaRules of Procedure and Evidence. The
Court may also permit the giving wiva voce(oral) or recorded testimony of a witness by
means of video or audio technology, as well asitt®duction of documents or written
transcripts, subject to this Statute and in acawdawith the Rules of Procedure and Evi-
dence. These measures shall not be prejudiciat teconsistent with the rights of the ac-
cused.

3. The parties may submit evidence relevant tocts®, in accordance with article 64.
The Court shall have the authority to request thersssion of all evidence that it considers
necessary for the determination of the truth.

4. The Court may rule on the relevance or admitsiluif any evidence, taking into ac-
count,inter alia, the probative value of the evidence and any pieguthat such evidence
may cause to a fair trial or to a fair evaluatidrthe testimony of a witness, in accordance
with the Rules of Procedure and Evidence.

5. The Court shall respect and observe privilegesanfidentiality as provided for in
the Rules of Procedure and Evidence.

6. The Court shall not require proof of facts ofrtbon knowledge but may take judi-
cial notice of them.

7. Evidence obtained by means of a violation of tBtatute or internationally recog-
nized human rights shall not be admissible if:

(a) The violation casts substantial doubt on the réditglof the evidence; or

(b) The admission of the evidence would be antithetiz@nd would seriously damage

the integrity of the proceedings.

8. When deciding on the relevance or admissibdftgvidence collected by a State, the
Court shall not rule on the application of the &tnhational law.

Article 70
Offences against the administration of justice

1. The Court shall have jurisdiction over the faling offences against its administra-

tion of justice when committed intentionally:

(a) Giving false testimony when under an obligationspant to article 69, paragraph 1,
to tell the truth;

(b) Presenting evidence that the party knows is falgerged;

(c) Corruptly influencing a witness, obstructing orerfering with the attendance or
testimony of a witness, retaliating against a véfor giving testimony or destroy-
ing, tampering with or interfering with the collert of evidence;

(d) Impeding, intimidating or corruptly influencing afficial of the Court for the pur-
pose of forcing or persuading the official not trfprm, or to perform improperly,
his or her duties;

(e) Retaliating against an official of the Court on @aat of duties performed by that or
another official;
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(H Soliciting or accepting a bribe as an official b&tCourt in connection with his or
her official duties.

2. The principles and procedures governing the ©oexercise of jurisdiction over of-
fences under this article shall be those providedrf the Rules of Procedure and Evidence.
The conditions for providing international coop@atto the Court with respect to its
proceedings under this article shall be governethbydomestic laws of the requested State.

3. In the event of conviction, the Court may impagerm of imprisonment not exceed-
ing five years, or a fine in accordance with théeRwf Procedure and Evidence, or both.

4.

(a) Each State Party shall extend its criminal lpesalizing offences against the integ-
rity of its own investigative or judicial process dffences against the administration
of justice referred to in this article, committel its territory, or by one of its nation-
als;

(b) Upon request by the Court, whenever it deerpsaper, the State Party shall submit
the case to its competent authorities for the paepaf prosecution. Those authori-
ties shall treat such cases with diligence and t@esafficient resources to enable
them to be conducted effectively.

Article 71
Sanctions for misconduct before the Court

1. The Court may sanction persons present befavhdtcommit misconduct, including
disruption of its proceedings or deliberate refutal comply with its directions, by
administrative measures other than imprisonmert) si$ temporary or permanent removal
from the courtroom, a fine or other similar measyseovided for in the Rules of Procedure
and Evidence.

2. The procedures governing the imposition of treasures set forth in paragraph 1
shall be those provided for in the Rules of Procedund Evidence.

Article 72
Protection of national security information

1. This article applies in any case where the d&ale of the information or documents
of a State would, in the opinion of that State jydize its national security interests. Such
cases include those falling within the scope oickrt56, paragraphs 2 and 3, article 61,
paragraph 3, article 64, paragraph 3, article @ragraph 2, article 68, paragraph 6, article
87, paragraph 6 and article 93, as well as cagga@at any other stage of the proceedings
where such disclosure may be at issue.

2. This article shall also apply when a person Whs been requested to give infor-
mation or evidence has refused to do so or hagedf¢he matter to the State on the ground
that disclosure would prejudice the national segdriterests of a State and the State con-
cerned confirms that it is of the opinion that thsare would prejudice its national security
interests.
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3. Nothing in this article shall prejudice the regments of confidentiality applicable
under article 54, paragraph 3 (e) and (f), or th@ieation of article 73.

4. If a State learns that information or documaitthe State are being, or are likely to
be, disclosed at any stage of the proceedingsjtasaf the opinion that disclosure would
prejudice its national security interests, that&Sshall have the right to intervene in order to
obtain resolution of the issue in accordance itk article.

5. If, in the opinion of a State, disclosure ofaimhation would prejudice its national
security interests, all reasonable steps will lkeriaby the State, acting in conjunction with
the Prosecutor, the defence or the Pre-Trial Chamb@&rial Chamber, as the case may be,
to seek to resolve the matter by cooperative megunsh steps may include:

(a) Modification or clarification of the request;

(b) A determination by the Court regarding the releeaotthe information or evidence
sought, or a determination as to whether the eggethough relevant, could be or
has been obtained from a source other than theseepl State;

(c) Obtaining the information or evidence from a difier source or in a different form;
or

(d) Agreement on conditions under which the assistaoctd be provided including,
among other things, providing summaries or redastidimitations on disclosure,
use ofin cameraor ex parteproceedings, or other protective measures perngssib
under the Statute and the Rules of Procedure aiudise.

6. Once all reasonable steps have been takendlveethe matter through cooperative
means, and if the State considers that there ammgans or conditions under which the
information or documents could be provided or disetl without prejudice to its national
security interests, it shall so notify the Prosecutr the Court of the specific reasons for its
decision, unless a specific description of the araswould itself necessarily result in such
prejudice to the State's national security interest

7. Thereafter, if the Court determines that thelence is relevant and necessary for the
establishment of the guilt or innocence of the aedythe Court may undertake the follow-
ing actions:

(a) Where disclosure of the information or documergdaght pursuant to a request for

cooperation under Part 9 or the circumstances itbescin paragraph 2, and the
State has invoked the ground for refusal referoeid frticle 93, paragraph 4:

(i) The Court may, before making any conclusioremnefd to in subparagraph 7 (a)
(i) request further consultations for the purpadeconsidering the State's repre-
sentations, which may include, as appropriate,ihgsin cameraandex parte

(ii) If the Court concludes that, by invoking theognd for refusal under article 93,
paragraph 4, in the circumstances of the caseretipgested State is not acting in
accordance with its obligations under this Stattlte,Court may refer the matter in
accordance with article 87, paragraph 7, specifyirggreasons for its conclusion;
and

(iii) The Court may make such inference in thel tofathe accused as to the exist-
ence or non-existence of a fact, as may be appteri the circumstances; or
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(b) In all other circumstances:
(i) Order disclosure; or
(ii) To the extent it does not order disclosurekenauch inference in the trial of the

accused as to the existence or non-existenceauftagfs may be appropriate in the
circumstances.

Article 73
Third-party information or documents

If a State Party is requested by the Court to gl@a document or information in its
custody, possession or control, which was disclosedt in confidence by a State,
intergovernmental organization or internationalamrigation, it shall seek the consent of the
originator to disclose that document or informatifirthe originator is a State Party, it shall
either consent to disclosure of the informatiomocument or undertake to resolve the issue
of disclosure with the Court, subject to the prans of article 72. If the originator is not
a State Party and refuses to consent to disclotheeequested State shall inform the Court
that it is unable to provide the document or infation because of a pre-existing obligation
of confidentiality to the originator.

Article 74
Requirements for the decision

1. All the judges of the Trial Chamber shall besera at each stage of the trial and
throughout their deliberations. The Presidency nweya case-by-case basis, designate, as
available, one or more alternate judges to be ptesteeach stage of the trial and to replace
a member of the Trial Chamber if that member ishlm#o continue attending.

2. The Trial Chamber's decision shall be basedsoevialuation of the evidence and the
entire proceedings. The decision shall not exchedfdcts and circumstances described in
the charges and any amendments to the chargesCdime may base its decision only on
evidence submitted and discussed before it atite t

3. The judges shall attempt to achieve unanimityhieir decision, failing which the
decision shall be taken by a majority of the judges

4. The deliberations of the Trial Chamber shalla@nsecret.

5. The decision shall be in writing and shall cantafull and reasoned statement of the
Trial Chamber's findings on the evidence and caichs. The Trial Chamber shall issue
one decision. When there is no unanimity, the T@lahmber's decision shall contain the
views of the majority and the minority. The decisiar a summary thereof shall be delivered
in open court.

Article 75
Reparations to victims

1. The Court shall establish principles relatingeparations to, or in respect of, victims,
including restitution, compensation and rehabititat On this basis, in its decision the Court
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may, either upon request or on its own motion ioe@tional circumstances, determine the
scope and extent of any damage, loss and injurgrte respect of, victims and will state
the principles on which it is acting.

2. The Court may make an order directly againstrevicted person specifying appropri-
ate reparations to, or in respect of, victims, udahg restitution, compensation and rehabili-
tation. Where appropriate, the Court may order that award for reparations be made
through the Trust Fund provided for in article 79.

3. Before making an order under this article, tloen€may invite and shall take account
of representations from or on behalf of the comdcperson, victims, other interested per-
sons or interested States.

4. In exercising its power under this article, @murt may, after a person is convicted of
a crime within the jurisdiction of the Court, deténe whether, in order to give effect to an
order which it may make under this article, it ecassary to seek measures under article 93,
paragraph 1.

5. A State Party shall give effect to a decisionlamthis article as if the provisions of
article 109 were applicable to this article.

6. Nothing in this article shall be interpretedpmsjudicing the rights of victims under
national or international law.

Article 76
Sentencing

1. In the event of a conviction, the Trial Chambleall consider the appropriate sentence
to be imposed and shall take into account the ecel@resented and submissions made dur-
ing the trial that are relevant to the sentence.

2. Except where article 65 applies and before timepdetion of the trial, the Trial Cham-
ber may on its own motion and shall, at the reqoéshe Prosecutor or the accused, hold
a further hearing to hear any additional evidencsubmissions relevant to the sentence, in
accordance with the Rules of Procedure and Evidence

3. Where paragraph 2 applies, any representatioteriarticle 75 shall be heard during
the further hearing referred to in paragraph 2 #@ndecessary, during any additional hear-
ing.

4. The sentence shall be pronounced in publicwahdrever possible, in the presence of
the accused.

Part VII. Penalties

Article 77
Applicable penalties

1. Subject to article 110, the Court may impose ohehe following penalties on
a person convicted of a crime referred to in atiEbf this Statute:
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(a) Imprisonment for a specified number of years, whighy not exceed a maximum of
30 years; or

(b) A term of life imprisonment when justified by theteeme gravity of the crime and
the individual circumstances of the convicted perso

2. In addition to imprisonment, the Court may order

(a) A fine under the criteria provided for in the RutddProcedure and Evidence;

(b) A forfeiture of proceeds, property and assets e@eridirectly or indirectly from that
crime, without prejudice to the rights of bona fitied parties.

Article 78
Determination of the sentence

1. In determining the sentence, the Court shalgdeordance with the Rules of Proce-
dure and Evidence, take into account such factwtkegravity of the crime and the individ-
ual circumstances of the convicted person.

2. In imposing a sentence of imprisonment, the Cshaill deduct the time, if any, previ-
ously spent in detention in accordance with anroofiéhe Court. The Court may deduct any
time otherwise spent in detention in connectiohwidnduct underlying the crime.

3. When a person has been convicted of more thartiame, the Court shall pronounce
a sentence for each crime and a joint sentencefiipgcthe total period of imprisonment.
This period shall be no less than the highest iddal sentence pronounced and shall not
exceed 30 years imprisonment or a sentence ofiigisonment in conformity with article
77, paragraph 1 (b).

Article 79
Trust Fund

1. A Trust Fund shall be established by decisiothef Assembly of States Parties for
the benefit of victims of crimes within the juristion of the Court, and of the families of
such victims.

2. The Court may order money and other propertiectdd through fines or forfeiture to
be transferred, by order of the Court, to the TRusid.

3. The Trust Fund shall be managed according ter@ito be determined by the
Assembly of States Parties.

Article 80
Non-prejudice to national application of penaltiesand national laws

Nothing in this Part affects the application byt8seof penalties prescribed by their na-
tional law, nor the law of States which do not pdevfor penalties prescribed in this Part.
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Part VII1. Appeal and Revision

Article 81
Appeal against decision of acquittal or convictioror against sentence
1. A decision under article 74 may be appealecceaoance with the Rules of Proce-
dure and Evidence as follows:
(a) The Prosecutor may make an appeal on any of thenfolg grounds:
(i) Procedural error,
(ii) Error of fact, or
(iii) Error of law;
(b) The convicted person, or the Prosecutor on thaopés behalf, may make an appeal
on any of the following grounds:
(i) Procedural error,
(ii) Error of fact,
(iii) Error of law, or

(iv) Any other ground that affects the fairnessreliability of the proceedings or
decision.

2.

(a) A sentence may be appealed, in accordancethétiRules of Procedure and Evi-
dence, by the Prosecutor or the convicted persah@ground of disproportion be-
tween the crime and the sentence;

(b) If on an appeal against sentence the Courtiderssthat there are grounds on which
the conviction might be set aside, wholly or intparmay invite the Prosecutor and
the convicted person to submit grounds under ar8dl, paragraph 1 (a) or (b), and
may render a decision on conviction in accordanitie avticle 83;

(c) The same procedure applies when the Courthoappeal against conviction only,
considers that there are grounds to reduce therssmtinder paragraph 2 (a).
3.

(a) Unless the Trial Chamber orders otherwise,raicted person shall remain in cus-
tody pending an appeal;

(b) When a convicted person's time in custody ededghe sentence of imprisonment
imposed, that person shall be released, excepifttted Prosecutor is also appeal-
ing, the release may be subject to the conditiokeusubparagraph (c) below;

(c) In case of an acquittal, the accused shalldieased immediately, subject to the
following:

(i) Under exceptional circumstances, and havingmdnter alia, to the concrete
risk of flight, the seriousness of the offence glearand the probability of success
on appeal, the Trial Chamber, at the request ofPtlesecutor, may maintain the
detention of the person pending appeal,
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(ii) A decision by the Trial Chamber under subpaapd (c) (i) may be appealed in
accordance with the Rules of Procedure and Evidence
4. Subject to the provisions of paragraph 3 (a) @)dexecution of the decision or sen-
tence shall be suspended during the period alldardppeal and for the duration of the ap-
peal proceedings.

Article 82
Appeal against other decisions

1. Either party may appeal any of the following idiems in accordance with the Rules
of Procedure and Evidence:

(a) A decision with respect to jurisdiction or admisiiz

(b) A decision granting or denying release of the periseing investigated or prose-
cuted;

(c) A decision of the Pre-Trial Chamber to act on itenainitiative under article 56,
paragraph 3;

(d) A decision that involves an issue that would sigaifitly affect the fair and expedi-
tious conduct of the proceedings or the outcomtheftrial, and for which, in the
opinion of the Pre-Trial or Trial Chamber, an imnage resolution by the Appeals
Chamber may materially advance the proceedings.

2. A decision of the Pre-Trial Chamber under atigl, paragraph 3 (d), may be ap-
pealed against by the State concerned or by theePutor, with the leave of the Pre-Trial
Chamber. The appeal shall be heard on an expdutitad.

3. An appeal shall not of itself have suspensifectinless the Appeals Chamber so or-
ders, upon request, in accordance with the Rul@adfedure and Evidence.

4. Alegal representative of the victims, the coted person or a bona fide owner of
property adversely affected by an order underlari® may appeal against the order for
reparations, as provided in the Rules of ProcedndeEvidence.

Article 83
Proceedings on appeal

1. For the purposes of proceedings under articlarfilthis article, the Appeals Cham-
ber shall have all the powers of the Trial Chamber.
2. If the Appeals Chamber finds that the proceesliagpealed from were unfair in
a way that affected the reliability of the decismnsentence, or that the decision or sentence
appealed from was materially affected by erroraat br law or procedural error, it may:
(a) Reverse or amend the decision or sentence; or
(b) Order a new trial before a different Trial Chamtfeor these purposes, the Appeals
Chamber may remand a factual issue to the original Chamber for it to deter-
mine the issue and to report back accordingly, ay itself call evidence to deter-
mine the issue. When the decision or sentence é&s &ppealed only by the person
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convicted, or the Prosecutor on that person's hehahnnot be amended to his or
her detriment.

3. If in an appeal against sentence the AppealsnBhbe finds that the sentence is
disproportionate to the crime, it may vary the eané in accordance with Part 7.

4. The judgement of the Appeals Chamber shall kentby a majority of the judges and
shall be delivered in open court. The judgement state the reasons on which it is based.
When there is no unanimity, the judgement of th@egds Chamber shall contain the views
of the majority and the minority, but a judge magfiver a separate or dissenting opinion on
a question of law.

5. The Appeals Chamber may deliver its judgememihénabsence of the person acquit-
ted or convicted.

Article 84
Revision of conviction or sentence

1. The convicted person or, after death, spousssiren, parents or one person alive at
the time of the accused's death who has been giamess written instructions from the ac-
cused to bring such a claim, or the Prosecutoherperson's behalf, may apply to the Ap-
peals Chamber to revise the final judgement of whion or sentence on the grounds that:

(a) New evidence has been discovered that:

(i) Was not available at the time of trial, and lsumavailability was not wholly or
partially attributable to the party making applioat and

(i) Is sufficiently important that had it been pea at trial it would have been
likely to have resulted in a different verdict;

(b) It has been newly discovered that decisive evidetaden into account at trial and
upon which the conviction depends, was false, fibyefalsified;

(c) One or more of the judges who participated in cctiom or confirmation of the
charges has committed, in that case, an act afusernisconduct or serious breach
of duty of sufficient gravity to justify the removaf that judge or those judges from
office under article 46.

2. The Appeals Chamber shall reject the applicéfidrconsiders it to be unfounded. If
it determines that the application is meritoridusyay, as appropriate:

(a) Reconvene the original Trial Chamber;
(b) Constitute a new Trial Chamber; or

(c) Retain jurisdiction over the matter, with a view #dter hearing the parties in the
manner set forth in the Rules of Procedure anddfdd, arriving at a determination
on whether the judgement should be revised.

Article 85
Compensation to an arrested or convicted person

1. Anyone who has been the victim of unlawful ar@sdetention shall have an enfor-
ceable right to compensation.
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2. When a person has by a final decision been ctat/of a criminal offence, and when
subsequently his or her conviction has been resteosethe ground that a new or newly
discovered fact shows conclusively that there hfenta miscarriage of justice, the person
who has suffered punishment as a result of suchiiction shall be compensated according
to law, unless it is proved that the non-discloseiréhe unknown fact in time is wholly or
partly attributable to him or her.

3. In exceptional circumstances, where the Coudsficonclusive facts showing that
there has been a grave and manifest miscarriaggstiée, it may in its discretion award
compensation, according to the criteria providethiRules of Procedure and Evidence, to
a person who has been released from detentiorwioldp a final decision of acquittal or
a termination of the proceedings for that reason.

Part | X. International cooperation and judicial assistance

Article 86
General obligation to cooperate

States Parties shall, in accordance with the pimsof this Statute, cooperate fully
with the Court in its investigation and prosecutfncrimes within the jurisdiction of the
Court.

Article 87
Requests for cooperation: general provisions

1.

(a) The Court shall have the authority to make estgito States Parties for cooperation.
The requests shall be transmitted through the dligtic channel or any other
appropriate channel as may be designated by eath Barty upon ratification, ac-
ceptance, approval or accession. Subsequent changbke designation shall be
made by each State Party in accordance with thesRuflProcedure and Evidence.

(b) When appropriate, without prejudice to the gmns of subparagraph (a), requests
may also be transmitted through the Internation@ni@al Police Organization or
any appropriate regional organization.

2. Requests for cooperation and any documents stipgéhe request shall either be in
or be accompanied by a translation into an offi@abuage of the requested State or one of
the working languages of the Court, in accordanite the choice made by that State upon
ratification, acceptance, approval or accessioms8guent changes to this choice shall be
made in accordance with the Rules of Procedure=aidknce.

3. The requested State shall keep confidentiatjaest for cooperation and any docu-
ments supporting the request, except to the egtamnthe disclosure is necessary for execu-
tion of the request.

4. In relation to any request for assistance pteseander this Part, the Court may take
such measures, including measures related to theqbion of information, as may be



International Criminal Court 197

necessary to ensure the safety or physical or psygital well-being of any victims, poten-
tial witnesses and their families. The Court maguesst that any information that is made
available under this Part shall be provided andilehin a manner that protects the safety
and physical or psychological well-being of anytivits, potential withesses and their fami-
lies.

5.

(a) The Court may invite any State not party t@ tBiatute to provide assistance under
this Part on the basis of an ad hoc arrangemergtigeement with such State or any
other appropriate basis.

(b) Where a State not party to this Statute, whiab entered into an ad hoc arrangement
or an agreement with the Court, fails to coopevate requests pursuant to any such
arrangement or agreement, the Court maynform the Assembly of States Parties
or, where the Security Councédferred the matter to the Court, the Security @dun

6. The Court may ask any intergovernmental orgaioizato provide information or
documents. The Court may also ask for other forfnsooperation and assistance which
may be agreed upon with such an organization arichvdre in accordance with its compe-
tence or mandate.

7. Where a State Party fails to comply with a rejie cooperate by the Court contrary
to the provisions of this Statute, thereby preventhe Court from exercising its functions
and powers under this Statute, the Court may mdikelimg to that effect and refer the mat-
ter to the Assembly of States Parties or, whereStbeurity Council referred the matter to
the Court, to the Security Council.

Article 88
Availability of procedures under national law

States Parties shall ensure that there are proegduailable under their national law for
all of the forms of cooperation which are specifietler this Part.

Article 89
Surrender of persons to the Court

1. The Court may transmit a request for the araesk surrender of a person, together
with the material supporting the request outlinedriicle 91, to any State on the territory of
which that person may be found and shall requesttioperation of that State in the arrest
and surrender of such a person. States Partidsishatcordance with the provisions of this
Part and the procedure under their national lampdg with requests for arrest and surren-
der.

2. Where the person sought for surrender bringsallemge before a national court on
the basis of the principle o bis in idenas provided in article 20, the requested Statd shal
immediately consult with the Court to determinethiEre has been arelevant ruling on
admissibility. If the case is admissible, the resiad State shall proceed with the execution
of the request. If an admissibility ruling is pemgli the requested State may postpone the
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execution of the request for surrender of the petstil the Court makes a determination on
admissibility.
3.

(@) A State Party shall authorize, in accordancéh vis national procedural law,
transportation through its territory of a persoimpesurrendered to the Court by an-
other State, except where transit through thateStaduld impede or delay the
surrender.

(b) A request by the Court for transit shall bensmaitted in accordance with article 87.
The request for transit shall contain:

(i) A description of the person being transported;
(i) A brief statement of the facts of the case &melr legal characterization; and
(iii) The warrant for arrest and surrender;

(c) A person being transported shall be detainenligtody during the period of transit;

(d) No authorization is required if the personransported by air and no landing is
scheduled on the territory of the transit State;

(e) If an unscheduled landing occurs on the tayritd the transit State, that State may
require a request for transit from the Court as/ioled for in subparagraph (b). The
transit State shall detain the person being tramsgpaintil the request for transit is
received and the transit is effected, provided thetention for purposes of this
subparagraph may not be extended beyond 96 hamstfre unscheduled landing
unless the request is received within that time.

4. If the person sought is being proceeded agaings serving a sentence in the re-

quested State for a crime different from that fdvick surrender to the Court is sought, the
requested State, after making its decision to grentequest, shall consult with the Court.

Article 90
Competing requests

1. A State Party which receives a request fromGbart for the surrender of a person
under article 89 shall, if it also receives a rexjifeom any other State for the extradition of
the same person for the same conduct which formsbdsis of the crime for which the
Court seeks the person's surrender, notify the tGouaf the requesting State of that fact.

2. Where the requesting State is a State Partyretiigested State shall give priority to
the request from the Court if:

(a) The Court has, pursuant to article 18 or 19, madetermination that the case in re-
spect of which surrender is sought is admissibtethat determination takes into ac-
count the investigation or prosecution conductedhgyrequesting State in respect
of its request for extradition; or

(b) The Court makes the determination described ina#gpaph (a) pursuant to the re-
quested State's notification under paragraph 1.

3. Where a determination under paragraph 2 (apbabeen made, the requested State

may, at its discretion, pending the determinatibthe Court under paragraph 2 (b), proceed
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to deal with the request for extradition from tleguesting State but shall not extradite the
person until the Court has determined

that the case is inadmissible. The Court's detextioin shall be made on an expedited
basis.

4. If the requesting State is a State not ParthitoStatute the requested State, if it is not
under an international obligation to extradite geeson to the requesting State, shall give
priority to the request for surrender from the Qpifithe Court has determined that the case
is admissible.

5. Where a case under paragraph 4 has not beemmietd to be admissible by the
Court, the requested State may, at its discrefimeed to deal with the request for extradi-
tion from the requesting State.

6. In cases where paragraph 4 applies excepthtbattuested State is under an existing
international obligation to extradite the persoritte requesting State not Party to this Stat-
ute, the requested State shall determine whethsutender the person to the Court or
extradite the person to the requesting State. kingats decision, the requested State shall
consider all the relevant factors, including but limited to:

(a) The respective dates of the requests;

(b) The interests of the requesting State includingeretrelevant, whether the crime
was committed in its territory and the nationaliythe victims and of the person
sought; and

(c) The possibility of subsequent surrender betweerCthet and the requesting State.

7. Where a State Party which receives arequest flee Court for the surrender of
a person also receives arequest from any Statthéoextradition of the same person for
conduct other than that which constitutes the crianewvhich the Court seeks the person's
surrender:

(a) The requested State shall, if it is not under aistiexy international obligation to
extradite the person to the requesting State, giiarity to the request from the
Court;

(b) The requested State shall, if it is under an exgsinternational obligation to extra-
dite the person to the requesting State, determiregher to surrender the person to
the Court or to extradite the person to the redugs$tate. In making its decision,
the requested State shall consider all the reldaatrs, including but not limited to
those set out in paragraph 6, but shall give speoiasideration to the relative na-
ture and gravity of the conduct in question.

8. Where pursuant to a notification under thiscéetithe Court has determined a case to

be inadmissible, and subsequently extradition ® rduesting State is refused, the re-
quested State shall notify the Court of this decisi
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Article 91
Contents of request for arrest and surrender

1. Arequest for arrest and surrender shall be rirageiting. In urgent cases, a request
may be made by any medium capable of deliveringitsew record, provided that the re-
quest shall be confirmed through the channel pevidr in article 87, paragraph 1 (a).

2. In the case of a request for the arrest anesder of a person for whom a warrant of
arrest has been issued by the Pre-Trial Chambearanticle 58, the request shall contain or
be supported by:

(a) Information describing the person sought, suffitiém identify the person, and
information as to that person's probable location;

(b) A copy of the warrant of arrest; and

(c) Such documents, statements or information as manebessary to meet the require-
ments for the surrender process in the requestatt, Stxcept that those require-
ments should not be more burdensome than thos&alplel to requests for extradi-
tion pursuant to treaties or arrangements betwbenréquested State and other
States and should, if possible, be less burdenstakigag into account the distinct
nature of the Court.

3. In the case of a request for the arrest ana@sder of a person already convicted, the
request shall contain or be supported by:
(a) A copy of any warrant of arrest for that person;
(b) A copy of the judgement of conviction;
(c) Information to demonstrate that the person sowgftité one referred to in the judge-
ment of conviction; and

(d) If the person sought has been sentenced, a coine afentence imposed and, in the
case of a sentence for imprisonment, a statemeamyofime already served and the
time remaining to be served.

4. Upon the request of the Court, a State Partly sbiasult with the Court, either gener-
ally or with respect to a specific matter, regagdany requirements under its national law
that may apply under paragraph 2 (c). During thesatiations, the State Party shall advise
the Court of the specific requirements of its naidaw.

Article 92
Provisional arrest
1. In urgent cases, the Court may request the giomal arrest of the person sought,

pending presentation of the request for surrenddrtiae documents supporting the request
as specified in article 91.

2. The request for provisional arrest shall be nfadany medium capable of delivering
a written record and shall contain:

(a) Information describing the person sought, suffitiém identify the person, and
information as to that person's probable location;
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(b) A concise statement of the crimes for which thespe's arrest is sought and of the
facts which are alleged to constitute those crinmeduding, where possible, the
date and location of the crime;

(c) A statement of the existence of a warrant of arpest judgement of conviction
against the person sought; and

(d) A statement that a request for surrender of thegmesought will follow.

3. A person who is provisionally arrested may Heased from custody if the requested
State has not received the request for surrendethendocuments supporting the request as
specified in article 91 within the time limits sjified in the Rules of Procedure and Evi-
dence. However, the person may consent to surrdredere the expiration of this period if
permitted by the law of the requested State. I sucase, the requested State shall proceed
to surrender the person to the Court as soon ashpes

4. The fact that the person sought has been reldem@ custody pursuant to paragraph
3 shall not prejudice the subsequent arrest anereier of that person if the request for
surrender and the documents supporting the requestelivered at a later date.

Article 93
Other forms of cooperation

1. States Parties shall, in accordance with theigions of this Part and under proce-
dures of national law, comply with requests by@wmairt to provide the following assistance
in relation to investigations or prosecutions:

(a) The identification and whereabouts of persons eldlation of items;

(b) The taking of evidence, including testimony undatho and the production of evi-
dence, including expert opinions and reports necggs the Court;

(c) The questioning of any person being investigategrosecuted;
(d) The service of documents, including judicial docatse

(e) Facilitating the voluntary appearance of persongiaizesses or experts before the
Court;

() The temporary transfer of persons as provided iagsaph 7;

(g) The examination of places or sites, including tkbuenation and examination of
grave sites;

(h) The execution of searches and seizures;
(i) The provision of records and documents, includiffigial records and documents;
()) The protection of victims and witnesses and thegration of evidence;

(k) The identification, tracing and freezing or seizofeproceeds, property and assets
and instrumentalities of crimes for the purposewntual forfeiture, without preju-
dice to the rights of bona fide third parties; and

() Any other type of assistance which is not prohibityy the law of the requested

State, with a view to facilitating the investigatiand prosecution of crimes within
the jurisdiction of the Court.
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2. The Court shall have the authority to provideagsurance to a witness or an expert
appearing before the Court that he or she will i®tprosecuted, detained or subjected to
any restriction of personal freedom by the Countegpect of any act or omission that pre-
ceded the departure of that person from the regdeétate.

3. Where execution of a particular measure of &sgie detailed in a request presented
under paragraph 1, is prohibited in the requestate ®n the basis of an existing fundamen-
tal legal principle of general application, theuegted State shall promptly consult with the
Court to try to resolve the matter. In the congidtes, consideration should be given to
whether the assistance can be rendered in anothemenor subject to conditions. If after
consultations the matter cannot be resolved, thatGball modify the request as necessary.

4. In accordance with article 72, a State Party meyy a request for assistance, in
whole or in part, only if the request concernsghaduction of any documents or disclosure
of evidence which relates to its national security.

5. Before denying a request for assistance undexgpgph 1 (I), the requested State
shall consider whether the assistance can be mowdbject to specified conditions, or
whether the assistance can be provided at a laterat in an alternative manner, provided
that if the Court or the Prosecutor accepts thistasge subject to conditions, the Court or
the Prosecutor shall abide by them.

6. If a request for assistance is denied, the s#qdeState Party shall promptly inform
the Court or the Prosecutor of the reasons for dediel.

7.

(a) The Court may request the temporary transfer pérson in custody for purposes of
identification or for obtaining testimony or othassistance. The person may be
transferred if the following conditions are fulét:

(i) The person freely gives his or her informed st to the transfer; and
(ii) The requested State agrees to the transfdrjesuto such conditions as that
State and the Court may agree.

(b) The person being transferred shall remain istady. When the purposes of the
transfer have been fulfilled, the Court shall rettive person without delay to the re-
guested State.

8.

(a) The Court shall ensure the confidentiality otdments and information, except as
required for the investigation and proceedings dlesd in the request.

(b) The requested State may, when necessary, titatisouments or information to the
Prosecutor on a confidential basis. The Proseacutyr then use them solely for the
purpose of generating new evidence.

(c) The requested State may, on its own motiontahea request of the Prosecutor,
subsequently consent to the disclosure of suchrdents or information. They may
then be used as evidence pursuant to the provisibRarts 5 and 6 and in accord-
ance with the Rules of Procedure and Evidence.
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@)
(i) In the event that a State Party receives coimgeequests, other than for surren-
der or extradition, from the Court and from anotS¢ate pursuant to an interna-
tional obligation, the State Party shall endeavisuconsultation with the Court and
the other State, to meet both requests, if negedsarpostponing or attaching
conditions to one or the other request.

(i) Failing that, competing requests shall be hesth in accordance with the princi-
ples established in article 90.

(b) Where, however, the request from the Court eominformation, property or per-
sons which are subject to the control of a thiraé&br an international organization
by virtue of an international agreement, the retpeesStates shall so inform the
Court and the Court shall direct its request tothikl State or international organi-
zation.

10.

(a) The Court may, upon request, cooperate withpradide assistance to a State Party
conducting an investigation into or trial in respeé conduct which constitutes
a crime within the jurisdiction of the Court or whiconstitutes a serious crime un-
der the national law of the requesting State.

(b)

(i) The assistance provided under subparagrapsh@) includejnter alia:
a. The transmission of statements, documents @r ayipes of evidence ob-
tained in the course of an investigation or a t@iducted by the Court; and
b. The questioning of any person detained by aséiére Court;

(i) In the case of assistance under subparagtapf) @:
a. If the documents or other types of evidence Hz@n obtained with the
assistance of a State, such transmission shalireciipe consent of that State;

b. If the statements, documents or other typewioeace have been provided
by a witness or expert, such transmission shauigect to the provisions of
article 68.

(c) The Court may, under the conditions set outhis paragraph, grant a request for
assistance under this paragraph from a State \idiodt a Party to this Statute.

Article 94

Postponement of execution of a request in respect
of ongoing investigation or prosecution

1. If the immediate execution of a request woulériiere with an ongoing investigation
or prosecution of a case different from that tockhithe request relates, the requested State
may postpone the execution of the request for img@f time agreed upon with the Court.
However, the postponement shall be no longer tkamecessary to complete the relevant
investigation or prosecution in the requested SB&fore making a decision to postpone,



204 Jan Lhotsky

the requested State should consider whether thstasse may be immediately provided
subject to certain conditions.

2. If a decision to postpone is taken pursuantat@graph 1, the Prosecutor may, how-
ever, seek measures to preserve evidence, putsuanticle 93, paragraph 1 (j).

Article 95
Postponement of execution of a request in respedtan admissibility challenge

Where there is an admissibility challenge undersimeration by the Court pursuant to
article 18 or 19, the requested State may postgienexecution of a request under this Part
pending a determination by the Court, unless tharCbas specifically ordered that the
Prosecutor may pursue the collection of such edeguirsuant to article 18 or 19.

Article 96
Contents of request for other forms of assistancender article 93

1. Arequest for other forms of assistance refetoeith article 93 shall be made in writ-
ing. In urgent cases, a request may be made bynaajum capable of delivering a written
record, provided that the request shall be confirtheough the channel provided for in arti-
cle 87, paragraph 1 (a).

2. The request shall, as applicable, contain @upported by the following:

(a) A concise statement of the purpose of the requesbttze assistance sought, includ-
ing the legal basis and the grounds for the request

(b) As much detailed information as possible aboutidleation or identification of any

person or place that must be found or identifiedrufer for the assistance sought to
be provided;

(c) A concise statement of the essential facts undeylthe request;
(d) The reasons for and details of any procedure ariregent to be followed;

(e) Such information as may be required under the ftherequested State in order to
execute the request; and

(H Any other information relevant in order for theiatance sought to be provided.

3. Upon the request of the Court, a State Party sbiasult with the Court, either gener-
ally or with respect to a specific matter, regagdany requirements under its national law
that may apply under paragraph 2 (e). During thesgliations, the State Party shall advise
the Court of the specific requirements of its naidaw.

4. The provisions of this article shall, where égrddle, also apply in respect of a request
for assistance made to the Court.

Article 97
Consultations

Where a State Party receives a request under #nisirPrelation to which it identifies
problems which may impede or prevent the execusfahe request, that State shall consult



International Criminal Court 205

with the Court without delay in order to resolve timatter. Such problems may include,
ter alia:

(a) Insufficient information to execute the request;

(b) In the case of a request for surrender, the faat diespite best efforts, the person
sought cannot be located or that the investigatamducted has determined that the
person in the requested State is clearly not theopenamed in the warrant; or

(c) The fact that execution of the request in its autrferm would require the requested
State to breach a pre-existing treaty obligatiodentaken with respect to another
State.

Article 98
Cooperation with respect to waiver of immunity andconsent to Surrender

1. The Court may not proceed with a request foresuter or assistance which would re-
quire the requested State to act inconsistentli Vtét obligations under international law
with respect to the State or diplomatic immunityagferson or property of a third State, un-
less the Court can first obtain the cooperatiorthat third State for the waiver of the
immunity.

2. The Court may not proceed with a request foresuter which would require the re-
quested State to act inconsistently with its oliayes under international agreements pursu-
ant to which the consent of a sending State isiredjdo surrender a person of that State to
the Court, unless the Court can first obtain thepevation of the sending State for the giv-
ing of consent for the surrender.

Article 99
Execution of requests under articles 93 and 96

1. Requests for assistance shall be executed oraarce with the relevant procedure
under the law of the requested State and, unlesshgted by such law, in the manner speci-
fied in the request, including following any prooee outlined therein or permitting persons
specified in the request to be present at andtasglse execution process.

2. In the case of an urgent request, the docun@n&vidence produced in response
shall, at the request of the Court, be sent urgentl

3. Replies from the requested State shall be tristeshin their original language and
form.

4. Without prejudice to other articles in this Parhere it is necessary for the successful
execution of a request which can be executed withoy compulsory measures, including
specifically the interview of or taking evidencern a person on a voluntary basis, includ-
ing doing so without the presence of the autharitithe requested State Party if it is essen-
tial for the request to be executed, and the exatioim without modification of a public site
or other public place, the Prosecutor may executh sequest directly on the territory of
a State as follows:
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(a) When the State Party requested is a State on ity of which the crime is al-
leged to have been committed, and there has bdeteamination of admissibility
pursuant to article 18 or 19, the Prosecutor magcty execute such request
following all possible consultations with the regtesl State Party;

(b) In other cases, the Prosecutor may execute sudlesefpllowing consultations with
the requested State Party and subject to any rabooonditions or concerns raised
by that State Party. Where the requested Statgy Rbmtifies problems with the
execution of a request pursuant to this subparagitaghall, without delay, consult
with the Court to resolve the matter.

5. Provisions allowing a person heard or examingthe Court under article 72 to in-
voke restrictions designed to prevent disclosureonffidential information connected with
national security shall also apply to the executibmequests for assistance under this arti-
cle.

Article 100
Costs

1. The ordinary costs for execution of requestshin territory of the requested State
shall be borne by that State, except for the fdhgwwhich shall be borne by the Court:
(a) Costs associated with the travel and security triegises and experts or the transfer
under article 93 of persons in custody;
(b) Costs of translation, interpretation and transmipt
(c) Travel and subsistence costs of the judges, theePutor, the Deputy Prosecutors,
the Registrar, the Deputy Registrar and staff gf@gan of the Court;
(d) Costs of any expert opinion or report requestethbyCourt;
(e) Costs associated with the transport of a persongbgirrendered to the Court by
a custodial State; and
(f Following consultations, any extraordinary costt tmay result from the execution
of a request.
2. The provisions of paragraph 1 shall, as appat@riapply to requests from States Par-
ties to the Court. In that case, the Court shal tiee ordinary costs of execution.

Article 101
Rule of speciality

1. A person surrendered to the Court under thituttahall not be proceeded against,
punished or detained for any conduct committedrgdsurrender, other than the conduct or
course of conduct which forms the basis of the esiffior which that person has been surren-
dered.

2. The Court may request a waiver of the requirgmenh paragraph 1 from the State
which surrendered the person to the Court andedkessary, the Court shall provide addi-
tional information in accordance with article 9tat®s Parties shall have the authority to
provide a waiver to the Court and should endeat@do so.
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Article 102
Use of terms

For the purposes of this Statute:

(a) "surrender" means the delivering up of a persom Bate to the Court, pursuant to
this Statute.

(b) "extradition" means the delivering up of a persgnoime State to another as pro-
vided by treaty, convention or national legislation

Part X. Enforcement

Article 103
Role of States in enforcement of sentences of impanment

1.

(a) A sentence of imprisonment shall be served $tatée designated by the Court from
a list of States which have indicated to the Cdheir willingness to accept sen-
tenced persons.

(b) At the time of declaring its willingness to apt sentenced persons, a State may at-
tach conditions to its acceptance as agreed bgduet and in accordance with this
Part.

(c) A State designated in a particular case shafhptly inform the Court whether it ac-
cepts the Court's designation.

2.

(a) The State of enforcement shall notify the Catfirany circumstances, including the
exercise of any conditions agreed under paragrapthich could materially affect
the terms or extent of the imprisonment. The Ceshall be given at least 45 days'
notice of any such known or foreseeable circum&snburing this period, the State
of enforcement shall take no action that mightymige its obligations under article
110.

(b) Where the Court cannot agree to the circumstneferred to in subparagraph (a), it
shall notify the State of enforcement and proceeddcordance with article 104,
paragraph 1.

3. In exercising its discretion to make a desigmatinder paragraph 1, the Court shall

take into account the following:

(a) The principle that States Parties should sharerébponsibility for enforcing sen-
tences of imprisonment, in accordance with prirespdf equitable distribution, as
provided in the Rules of Procedure and Evidence;

(b) The application of widely accepted internationaaty standards governing the
treatment of prisoners;

(c) The views of the sentenced person;

(d) The nationality of the sentenced person;
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(e) Such other factors regarding the circumstancebettime or the person sentenced,
or the effective enforcement of the sentence, ag lmeaappropriate in designating
the State of enforcement.

4. If no State is designated under paragraph lséméence of imprisonment shall be
served in a prison facility made available by thwsthState, in accordance with the condi-
tions set out in the headquarters agreement reféaeén article 3, paragraph 2. In such
a case, the costs arising out of the enforcemeatsehtence of imprisonment shall be borne
by the Court.

Article 104
Change in designation of State of enforcement
1. The Court may, at any time, decide to transfeerdenced person to a prison of an-
other State.

2. A sentenced person may, at any time, apply ¢oQburt to be transferred from the
State of enforcement.

Article 105
Enforcement of the sentence

1. Subject to conditions which a State may havecifipd in accordance with article
103, paragraph 1 (b), the sentence of imprisonrskall be binding on the States Parties,
which shall in no case modify it.

2. The Court alone shall have the right to deciteapplication for appeal and revision.
The State of enforcement shall not impede the ngagfrany such application by a senten-
ced person.

Article 106
Supervision of enforcement of sentences and conditis of imprisonment

1. The enforcement of a sentence of imprisonmeait b subject to the supervision of
the Court and shall be consistent with widely ateginternational treaty standards govern-
ing treatment of prisoners.

2. The conditions of imprisonment shall be goverhgdhe law of the State of enforce-
ment and shall be consistent with widely accepiteeriational treaty standards governing
treatment of prisoners; in no case shall such ¢immdi be more or less favourable than those
available to prisoners convicted of similar offenaethe State of enforcement.

3. Communications between a sentenced person an@dbrt shall be unimpeded and
confidential.
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Article 107
Transfer of the person upon completion of sentence

1. Following completion of the sentence, a perstio ¥ not a national of the State of
enforcement may, in accordance with the law ofStete of enforcement, be transferred to
a State which is obliged to receive him or herfamanother State which agrees to receive
him or her, taking into account any wishes of tkespn to be transferred to that State, un-
less the State of enforcement authorizes the pées@main in its territory.

2. If no State bears the costs arising out of fearing the person to another State pursu-
ant to paragraph 1, such costs shall be borneeéb tturt.

3. Subject to the provisions of article 108, that&bf enforcement may also, in accord-
ance with its national law, extradite or otherwssgrender the person to a State which has
requested the extradition or surrender of the pefep purposes of trial or enforcement of
a sentence.

Article 108
Limitation on the prosecution or punishment of othe offences

1. A sentenced person in the custody of the Statmforcement shall not be subject to
prosecution or punishment or to extradition toiedtiState for any conduct engaged in prior
to that person's delivery to the State of enforaemenless such prosecution, punishment or
extradition has been approved by the Court atefjaast of the State of enforcement.

2. The Court shall decide the matter after haviearti the views of the sentenced per-
son.

3. Paragraph 1 shall cease to apply if the sentepeeson remains voluntarily for more
than 30 days in the territory of the State of ecdoment after having served the full sentence
imposed by the Court, or returns to the territdrthat State after having left it.

Article 109
Enforcement of fines and forfeiture measures

1. States Parties shall give effect to fines ofeftures ordered by the Court under Part
7, without prejudice to the rights of bona fiderthparties, and in accordance with the
procedure of their national law.

2. If a State Party is unable to give effect taather for forfeiture, it shall take measures
to recover the value of the proceeds, propertyssets ordered by the Court to be forfeited,
without prejudice to the rights of bona fide thpairties.

3. Property, or the proceeds of the sale of regbgnty or, where appropriate, the sale of
other property, which is obtained by a State Paty aresult of its enforcement of
a judgement of the Court shall be transferred ¢oGburt.
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Article 110
Review by the Court concerning reduction of senterec

1. The State of enforcement shall not release énsop before expiry of the sentence
pronounced by the Court.

2. The Court alone shall have the right to decidg r@duction of sentence, and shall
rule on the matter after having heard the person.

3. When the person has served two thirds of theesea, or 25 years in the case of life
imprisonment, the Court shall review the sentemceldtermine whether it should be re-
duced. Such a review shall not be conducted béfiatetime.

4. In its review under paragraph 3, the Court neuce the sentence if it finds that one
or more of the following factors are present:

(a) The early and continuing willingness of the pertmgooperate with the Court in its
investigations and prosecutions;

(b) The voluntary assistance of the person in enaliliegenforcement of the judge-
ments and orders of the Court in other cases, rapditicular providing assistance
in locating assets subject to orders of fine, ftufe or reparation which may be
used for the benefit of victims; or

(c) Other factors establishing a clear and significdr@nge of circumstances sufficient
to justify the reduction of sentence, as providedhe Rules of Procedure and Evi-
dence.

5. If the Court determines in its initial reviewder paragraph 3 that it is not appropriate

to reduce the sentence, it shall thereafter retienguestion of reduction of sentence at such
intervals and applying such criteria as providedriahe Rules of Procedure and Evidence.

Article 111
Escape
If a convicted person escapes from custody and flee State of enforcement, that State
may, after consultation with the Court, request pleeson's surrender from the State in
which the person is located pursuant to existidgtdmal or multilateral arrangements, or
may request that the Court seek the person's slamrein accordance with Part 9. It may di-

rect that the person be delivered to the Statehictwhe or she was serving the sentence or
to another State designated by the Court.

Part XI. Assembly of states parties

Article 112
Assembly of States Parties

1. An Assembly of States Parties to this Statuteeieby established. Each State Party
shall have one representative in the Assembly whyg be accompanied by alternates and
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advisers. Other States which have signed this t8tatuthe Final Act may be observers in
the Assembly.

2. The Assembly shall:

(a) Consider and adopt, as appropriate, recommendatibtiee Preparatory Commis-
sion;

(b) Provide management oversight to the PresidencyPtheecutor and the Registrar
regarding the administration of the Court;

(c) Consider the reports and activities of the Burestaldished under paragraph 3 and
take appropriate action in regard thereto;

(d) Consider and decide the budget for the Court;

(e) Decide whether to alter, in accordance with artBfiethe number of judges;

(f) Consider pursuant to article 87, paragraphs 5 amdy question relating to non-co-
operation;

(g) Perform any other function consistent with thist@® or the Rules of Procedure
and Evidence.

3.

(@) The Assembly shall have a Bureau consisting Bfesident, two Vice-Presidents
and 18 members elected by the Assembly for thraeetgems.

(b) The Bureau shall have a representative charaeténg into account, in particular,
equitable geographical distribution and the adexjuepresentation of the principal
legal systems of the world.

(c) The Bureau shall meet as often as necessarygthleast once a year. It shall assist
the Assembly in the discharge of its responsibditi

4. The Assembly may establish such subsidiary Isodg&emay be necessary, including
an independent oversight mechanism for inspectwajuation and investigation of the
Court, in order to enhance its efficiency and econo

5. The President of the Court, the Prosecutor badRegistrar or their representatives
may participate, as appropriate, in meetings ofsgembly and of the Bureau.

6. The Assembly shall meet at the seat of the Gmuat the Headquarters of the United
Nations once a year and, when circumstances sareedwld special sessions. Except as
otherwise specified in this Statute, special sessghall be convened by the Bureau on its
own initiative or at the request of one third of tBtates Parties.

7. Each State Party shall have one vote. Everyteffmll be made to reach decisions by
consensus in the Assembly and in the Bureau. IE@asus cannot be reached, except as
otherwise provided in the Statute:

(a) Decisions on matters of substance must be apprbyea two-thirds majority of
those present and voting provided that an absohagerity of States Parties consti-
tutes the quorum for voting;

(b) Decisions on matters of procedure shall be takea &iynple majority of States Par-
ties present and voting.
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8. A State Party which is in arrears in the paynadrits financial contributions towards
the costs of the Court shall have no vote in theefttbly and in the Bureau if the amount of
its arrears equals or exceeds the amount of theilwotions due from it for the preceding
two full years. The Assembly may, neverthelessmitesuch a State Party to vote in the
Assembly and in the Bureau if it is satisfied ttia failure to pay is due to conditions be-
yond the control of the State Party.

9. The Assembly shall adopt its own rules of praced

10. The official and working languages of the Asbbnshall be those of the General
Assembly of the United Nations.

Part XI1. Financing

Article 113
Financial Regulations
Except as otherwise specifically provided, all finial matters related to the Court and
the meetings of the Assembly of States Partied,divg its Bureau and subsidiary bodies,

shall be governed by this Statute and the FinarRégulations and Rules adopted by the
Assembly of States Parties.

Article 114
Payment of expenses

Expenses of the Court and the Assembly of StategeRancluding its Bureau and sub-
sidiary bodies, shall be paid from the funds of Glwaurt.

Article 115
Funds of the Court and of the Assembly of States Ries

The expenses of the Court and the Assembly of SRaeties, including its Bureau and
subsidiary bodies, as provided for in the budgefdizl by the Assembly of States Parties,
shall be provided by the following sources:

(a) Assessed contributions made by States Parties;

(b) Funds provided by the United Nations, subject ® dpproval of the General As-
sembly, in particular in relation to the expensesuired due to referrals by the
Security Council.

Article 116
Voluntary contributions

Without prejudice to article 115, the Court mayeige and utilize, as additional funds,
voluntary contributions from Governments, interoatl organizations, individuals, corpo-
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rations and other entities, in accordance withvaeié criteria adopted by the Assembly of
States Parties.

Article 117
Assessment of contributions

The contributions of States Parties shall be asdessaccordance with an agreed scale
of assessment, based on the scale adopted by thexl Wations for its regular budget and
adjusted in accordance with the principles on wiliet scale is based.

Article 118
Annual audit

The records, books and accounts of the Court, direduits annual financial statements,
shall be audited annually by an independent auditor

Part XI11. Final clauses

Article 119
Settlement of disputes

1. Any dispute concerning the judicial functiongloé Court shall be settled by the deci-
sion of the Court.

2. Any other dispute between two or more Statetidarelating to the interpretation or
application of this Statute which is not settletbtigh negotiations within three months of
their commencement shall be referred to the AssgoibBtates Parties. The Assembly may
itself seek to settle the dispute or may make recendations on further means of settle-
ment of the dispute, including referral to the tnagional Court of Justice in conformity
with the Statute of that Court.

Article 120
Reservations

No reservations may be made to this Statute.

Article 121
Amendments

1. After the expiry of seven years from the entrjoiforce of this Statute, any State
Party may propose amendments thereto. The texhpfpaoposed amendment shall be
submitted to the Secretary-General of the Unitetidda, who shall promptly circulate it to
all States Parties.

2. No sooner than three months from the date dficatton, the Assembly of States
Parties, at its next meeting, shall, by a majasitghose present and voting, decide whether
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to take up the proposal. The Assembly may deal wWith proposal directly or convene
a Review Conference if the issue involved so wastan

3. The adoption of an amendment at a meeting oA#sembly of States Parties or at
a Review Conference on which consensus cannot &ehed shall require a two-thirds
majority of States Parties.

4. Except as provided in paragraph 5, an amendsteik enter into force for all States
Parties one year after instruments of ratificatioracceptance have been deposited with the
Secretary-General of the United Nations by sevghtbs of them.

5. Any amendment to articles 5, 6, 7 and 8 of 8taute shall enter into force for those
States Parties which have accepted the amendmentean after the deposit of their instru-
ments of ratification or acceptance. In respeca &tate Party which has not accepted the
amendment, the Court shall not exercise its jurtgmh regarding a crime covered by the
amendment when committed by that State Party'smed or on its territory.

6. If an amendment has been accepted by severigightStates Parties in accordance
with paragraph 4, any State Party which has not¢mted the amendment may withdraw
from this Statute with immediate effect, notwithstang article 127, paragraph 1, but sub-
ject to article 127, paragraph 2, by giving notielater than one year after the entry into
force of such amendment.

7. The Secretary-General of the United Nationsl diadulate to all States Parties any
amendment adopted at a meeting of the AssemblyadésSParties or at a Review Confer-
ence.

Article 122
Amendments to provisions of an institutional nature

1. Amendments to provisions of this Statute whighaf an exclusively institutional na-
ture, namely, article 35, article 36, paragraplas@ 9, article 37, article 38, article 39, para-
graphs 1 (first two sentences), 2 and 4, articlepé2agraphs 4 to 9, article 43, paragraphs 2
and 3, and articles 44, 46, 47 and 49, may be gezpat any time, notwithstanding article
121, paragraph 1, by any State Party. The texhpfpaoposed amendment shall be submit-
ted to the Secretary-General of the United Natimnsuch other person designated by the
Assembly of States Parties who shall promptly dateuit to all States Parties and to others
participating in the Assembly.

2. Amendments under this article on which conseramot be reached shall be
adopted by the Assembly of States Parties or bg\ée® Conference, by a twothirds major-
ity of States Parties. Such amendments shall entteforce for all States Parties six months
after their adoption by the Assembly or, as the@aaay be, by the Conference.

Article 123
Review of the Statute
1. Seven years after the entry into force of thistue the Secretary-General of the

United Nations shall convene a Review Conferenceadiesider any amendments to this
Statute. Such review may include, but is not lichite, the list of crimes contained in article
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5. The Conference shall be open to those partioipat the Assembly of States Parties and
on the same conditions.

2. At any time thereafter, at the request of aeSRarty and for the purposes set out in
paragraph 1, the Secretary-General of the Unitatbhishall, upon approval by a majority
of States Parties, convene a Review Conference.

3. The provisions of article 121, paragraphs 3,tehall apply to the adoption and entry
into force of any amendment to the Statute consitlat a Review Conference.

Article 124
Transitional Provision

Notwithstanding article 12, paragraphs 1 and 2atéeSon becoming a party to this Stat-
ute, may declare that, for a period of seven yaties the entry into force of this Statute for
the State concerned, it does not accept the jatiediof the Court with respect to the cate-
gory of crimes referred to in article 8 when a @iis alleged to have been committed by its
nationals or on its territory. A declaration undeis article may be withdrawn at any time.
The provisions of this article shall be reviewedtla Review Conference convened in
accordance with article 123, paragraph 1.

Article 125
Signature, ratification, acceptance, approval or acession

1. This Statute shall be open for signature bystdkes in Rome, at the headquarters of
the Food and Agriculture Organization of the Unikéations, on 17 July 1998. Thereafter, it
shall remain open for signature in Rome at the Migiof Foreign Affairs of Italy until 17
October 1998. After that date, the Statute shaflaia open for signature in New York, at
United Nations Headquarters, until 31 December 2000

2. This Statute is subject to ratification, accapeor approval by signatory States.
Instruments of ratification, acceptance or apprafall be deposited with the Secretary-
General of the United Nations.

3. This Statute shall be open to accession bytateS. Instruments of accession shall be
deposited with the Secretary-General of the Unitations.

Article 126
Entry into force

1. This Statute shall enter into force on the fitay of the month after the 60th day
following the date of the deposit of the 60th instent of ratification, acceptance, approval
or accession with the Secretary-General of theddritations.

2. For each State ratifying, accepting, approvingaeding to this Statute after the de-
posit of the 60th instrument of ratification, actamre, approval or accession, the Statute
shall enter into force on the first day of the nipafter the 60th day following the deposit by
such State of its instrument of ratification, ade@pe, approval or accession.



216 Jan Lhotsky

Article 127
Withdrawal

1. A State Party may, by written notification adshed to the Secretary-General of the
United Nations, withdraw from this Statute. Thehslitawal shall take effect one year after
the date of receipt of the notification, unlessitbéfication specifies a later date.

2. A State shall not be discharged, by reasorsafiithdrawal, from the obligations aris-
ing from this Statute while it was a Party to that@te, including any financial obligations
which may have accrued. Its withdrawal shall néécfany cooperation with the Court in
connection with criminal investigations and prodagd in relation to which the withdraw-
ing State had a duty to cooperate and which wemareenced prior to the date on which the
withdrawal became effective, nor shall it prejudiceany way the continued consideration
of any matter which was already under consideraiipthe Court prior to the date on which
the withdrawal became effective.

Article 128
Authentic texts

The original of this Statute, of which the Arab@hinese, English, French, Russian and
Spanish texts are equally authentic, shall be degubsvith the Secretary-General of the
United Nations, who shall send certified copiesebéto all States.

Inwitness whereofthe undersigned, being duly authorized thereto lsir trespective
Governments, have signed this Statute.

Doneat Rome, this 17th day of July 1998.
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Annex No. 2: The Crime of Aggression

Resolution RC/Res.8
Adopted at the 13th plenary meeting, on 11 Jun® 28\ consensus.

RC/Res.6

The Crime of Aggression

The Review Conference,

Recallingparagraph 1 of article 12 of the Rome Statute,

Recallingparagraph 2 of article 5 of the Rome Statute,

Recalling also paragraph 7 of resolution F, adopted by théednNations Diplomatic
Conference of Plenipotentiaries on the Establisimm&an International Criminal Court on
17 July 1998,

Recalling further resolution ICC-ASP/1/Res.1 on the contiygf work in respect of the
crime of aggression, arekpressing its appreciatioto the Special Working Group on the
Crime of Aggression for having elaborated proposala provision on the crime of aggres-
sion,

Taking noteof resolution ICC-ASP/8/Res.6, by which the Assemtifl States Parties for-
warded proposals on a provision on the crime ofeggion to the Review Conference for its
consideration,

Resolvedo activate the Court’s jurisdiction over the crimieaggression as early as possi-
ble,

1. Decidesto adopt, in accordance with article 5, paragrapbf2Zhe Rome Statute of the
International Criminal Court (hereinafter: “the ti@"”) the amendments to the Statute con-
tained in annex | of the present resolution, whach subject to ratification or acceptance
and shall enter into force in accordance with Eti21, paragraph 5; and notes that any
State Party may lodge a declaration referred tariitle 15bis prior to ratification or ac-
ceptance;

2. Also decide$o adopt the amendments to the Elements of Crimmetined in annex Il of
the present resolution;

3. Also decidedo adopt the understandings regarding the inteafioet of the abovemen-
tioned amendments contained in annex Il of thegméeresolution;

4. Further decidego review the amendments on the crime of aggresstorn years after
the beginning of the Court’s exercise of jurisdinti

5. Calls uponall States Parties to ratify or accept the amendsn@mtained in annex I.

% Resolution RC/Res.§online]. International Criminal Court [retrieve8012-06-21].
Accessible at: http://www.icc-cpi.int/iccdocs/aspcd/Resolutions/RC-Res.6-ENG. pdf.
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Annex |

Amendments to the Rome Statute of the I nternational Criminal Court on the Crime of
Aggression

1. Article 5, paragraph 2, of the Statute is dedete
2. The following text is inserted after article Btloe Statute:

Article 8 bis
Crime of aggression

1. For the purpose of this Statute, “crime of aggi@n” means the planning, prepara-
tion, initiation or execution, by a person in aigios effectively to exercise control over or
to direct the political or military action of a $a of an act of aggression which, by its
character, gravity and scale, constitutes a manifekation of the Charter of the United Na-
tions.

2. For the purpose of paragraph 1, “act of aggnessneans the use of armed force by
a State against the sovereignty, territorial iritggor political independence of another
State, or in any other manner inconsistent withGharter of the United Nations. Any of the
following acts, regardless of a declaration of vedmall, in accordance with United Nations
General Assembly resolution 3314 (XXIX) of 14 Dedwmm 1974, qualify as an act of
aggression:

a) The invasion or attack by the armed forces of &eSifthe territory of another State,
or any military occupation, however temporary, g from such invasion or at-
tack, or any annexation by the use of force oftdrdtory of another State or part
thereof;

b) Bombardment by the armed forces of a State agtiaderritory of another State or
the use of any weapons by a State against theotgraf another State;

¢) The blockade of the ports or coasts of a Statdiéyatmed forces of another State;

d) An attack by the armed forces of a State on thd,laea or air forces, or marine and
air fleets of another State;

e) The use of armed forces of one State which areimittte territory of another State
with the agreement of the receiving State, in @rntion of the conditions provided
for in the agreement or any extension of their gmes in such territory beyond the
termination of the agreement;

f) The action of a State in allowing its territory, iain it has placed at the disposal of
another State, to be used by that other State dguefrating an act of aggression
against a third State;

g) The sending by or on behalf of a State of armedddamroups, irregulars or
mercenaries, which carry out acts of armed foraérast) another State of such grav-
ity as to amount to the acts listed above, onitstantial involvement therein.
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3. The following text is inserted after article dfthe Statute:

Article 15bis
Exercise of jurisdiction over the crime of aggressin (State referral, proprio motu)

1. The Court may exercise jurisdiction over theneriof aggression in accordance with
article 13, paragraphs (a) and (c), subject ttbgisions of this article.

2. The Court may exercise jurisdiction only withspect to crimes of aggression
committed one year after the ratification or acaapé of the amendments by thirty States
Parties.

3. The Court shall exercise jurisdiction over thiene of aggression in accordance with
this article, subject to a decision to be takeeraft January 2017 by the same majority of
States Parties as is required for the adoptiom @naendment to the Statute.

4. The Court may, in accordance with article 1Zreise jurisdiction over a crime of
aggression, arising from an act of aggression caathby a State Party, unless that State
Party has previously declared that it does not fcamich jurisdiction by lodging
a declaration with the Registrar. The withdrawalsath a declaration may be effected at
any time and shall be considered by the State Rdtttyn three years.

5. In respect of a State that is not a party te 8tatute, the Court shall not exercise its
jurisdiction over the crime of aggression when catred by that State’s nationals or on its
territory.

6. Where the Prosecutor concludes that there éasonable basis to proceed with an
investigation in respect of a crime of aggresstumor she shall first ascertain whether the
Security Council has made a determination of aroheiggression committed by the State
concerned. The Prosecutor shall notify the Segré®@neral of the United Nations of the
situation before the Court, including any releviafitrmation and documents.

7. Where the Security Council has made such ardatation, the Prosecutor may pro-
ceed with the investigation in respect of a crihaggression.

8. Where no such determination is made within siatis after the date of notification,
the Prosecutor may proceed with the investigatiorespect of a crime of aggression, pro-
vided that the Pre-Trial Division has authorized tommencement of the investigation in
respect of a crime of aggression in accordance thighprocedure contained in article 15,
and the Security Council has not decided otherimisecordance with article 16.

9. A determination of an act of aggression by ajaoroutside the Court shall be without
prejudice to the Court’s own findings under thiat8te.

10. This article is without prejudice to the praeiss relating to the exercise of jurisdic-
tion with respect to other crimes referred to iticke 5.
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4. The following text is inserted after article K5 of the Statute:

Article 15ter
Exercise of jurisdiction over the crime of aggressin (Security Council referral)

1. The Court may exercise jurisdiction over theneriof aggression in accordance with
article 13, paragraph (b), subject to the provisiofithis article.

2. The Court may exercise jurisdiction only withspect to crimes of aggression
committed one year after the ratification or acaapé of the amendments by thirty States
Parties.

3. The Court shall exercise jurisdiction over thiene of aggression in accordance with
this article, subject to a decision to be takeeraft January 2017 by the same majority of
States Parties as is required for the adoptiom @naendment to the Statute.

4. A determination of an act of aggression by ayanroutside the Court shall be without
prejudice to the Court’s own findings under thiat8te.

5. This article is without prejudice to the prowiss relating to the exercise of jurisdic-
tion with respect to other crimes referred to iticke 5.

5. The following text is inserted after article Paragraph 3, of the Statute:

3 bis. In respect of the crime of aggression, the prowssiof this article shall apply only
to persons in a position effectively to exercisatoal over or to direct the political or mili-
tary action of a State.

6. The first sentence of article 9, paragraph 1thef Statute is replaced by the following
sentence:

1. Elements of Crimes shall assist the Court inikerpretation and application of arti-
cles 6, 7, 8 and Bis.

7. The chapeau of article 20, paragraph 3, of tha&tSe is replaced by the following
paragraph; the rest of the paragraph remains unadeh

3. No person who has been tried by another couxtdnduct also proscribed under arti-
cle 6, 7, 8 or &is shall be tried by the Court with respect to the saronduct unless the
proceedings in the other court:
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Annex Il

Amendments to the Elements of Crimes

Article 8 bis
Crime of aggression

Introduction

1. It is understood that any of the acts referoethtarticle 8bis, paragraph 2, qualify as
an act of aggression.

2. There is no requirement to prove that the pespmthas made a legal evaluation as to
whether the use of armed force was inconsistefht tivit Charter of the United Nations.

3. The term “manifest” is an objective qualificatio

4. There is no requirement to prove that the peapmthas made a legal evaluation as to
the “manifest” nature of the violation of the Cleairdf the United Nations.

Elements

1. The perpetrator planned, prepared, initiategixecuted an act of aggression.
2. The perpetrator was a person in a position &ffelg to exercise control over or to di-
rect the political or military action of the Statéich committed the act of aggression.

3. The act of aggression — the use of armed foyca Btate against the sovereignty,
territorial integrity or political independence afiother State, or in any other manner incon-
sistent with the Charter of the United Nations -swammitted.

4. The perpetrator was aware of the factual circantes that established that such
a use of armed force was inconsistent with the ©haf the United Nations.

5. The act of aggression, by its character, grauity scale, constituted a manifest viola-
tion of the Charter of the United Nations.

6. The perpetrator was aware of the factual cirtant®s that established such
a manifest violation of the Charter of the UnitedtiNns.

Annex Il

Understandings regarding the amendments to the Rome Statute of the | nternational
Criminal Court on the Crime of Aggression

Referrals by the Security Council

1. It is understood that the Court may exercisédliction on the basis of a Security
Council referral in accordance with article 13,ggaaph (b), of the Statute only with respect
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to crimes of aggression committed after a decigioaccordance with article 1tgr, para-
graph 3, is taken, and one year after the ratiioabr acceptance of the amendments by
thirty States Parties, whichever is later.

2. It is understood that the Court shall exerdisesgliction over the crime of aggression
on the basis of a Security Council referral in adaace with article 13, paragraph (b), of
the Statute irrespective of whether the State aoeckehas accepted the Court’s jurisdiction
in this regard.

Jurisdiction ratione temporis

3. It is understood that in case of article 13agaaph (a) or (c), the Court may exercise
its jurisdiction only with respect to crimes of aggsion committed after a decision in
accordance with article 1i5is, paragraph 3, is taken, and one year after thfecedion or ac-
ceptance of the amendments by thirty States Panttéshever is later.

Domestic jurisdiction over the crime of aggression

4. It is understood that the amendments that agddhesdefinition of the act of aggres-
sion and the crime of aggression do so for the @memf this Statute only. The amendments
shall, in accordance with article 10 of the Romat8e, not be interpreted as limiting or
prejudicing in any way existing or developing rutefsinternational law for purposes other
than this Statute.

5. It is understood that the amendments shall ednterpreted as creating the right or
obligation to exercise domestic jurisdiction wittspect to an act of aggression committed
by another State.

Other understandings

6. It is understood that aggression is the mostserand dangerous form of the illegal
use of force; and that a determination whethercrmfaggression has been committed re-
quires consideration of all the circumstances ehgzarticular case, including the gravity of
the acts concerned and their consequences, indaregy with the Charter of the United Na-
tions.

7. It is understood that in establishing whethemanof aggression constitutes a mani-
fest violation of the Charter of the United Natiptiee three components of character, gravi-
ty and scale must be sufficient to justify a “masif determination. No one component can
be significant enough to satisfy the manifest staddby itself.
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