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1. INTRODUCTION

a) This publication was put together for the 2Ggnniversary of pub-
lishing the General Civil Code (ABGB) as well asconnection with the
ongoing transformation of the Czech legal ordenctvhin 2011, grew into
one of its decisive milestones: a proposal of a Gaul Code.

The presented draft of the Civil Code raises baotioteons and contra-
dictory reactions of lawyers. Some support it, salmaot. The proponents
of it claim that there is an imminent need for dpawf the current state of
affairs, currently based on the very specific C@bde, which had been
drafted in the mid-1960s. They appreciate espgcthl efforts to restore
the traditional institutes and approaches thatkamvn from ABGB. The
critics remind us that not every change, and thpties even to those chan-
ges that are needed, brings an improvement. Edlgetiay are afraid that
fast implementation of such a crucial change ca#dse chaos in legal
practice and that some of the institutes to be yeedtored have already
been overcome. Aside from briefly informing read&msm abroad about
the main features of the development of private ilahe territory of the
Czech Republic, this presented work may be lookedsoa contribution to
such discussions and, moreover, it should makeetdiers acquainted with
the circumstances of the creation of the “modedt stood as an inspiration
for the proposed Code and it shall also show tmeesd of further develop-
ment of the matters that it had regulated.

This work was put together by academics of the Biepnt of the His-
tory of State and Law of the Masaryk UniversityBrho, who participate
in the grant task “The Development of Private Lamthe Territory of the
Czech Republic” and who are responsible for solvisgnain parts. In ac-
cordance with it, this publication is composed efatively independent
chapters that briefly deal with partial componeafsthe development.
A deeper analysis of it will be provided by the et and their fellow
workers in final outputs.

So that the issue that is researched be set iatodttect historical con-
text, we concentrated on medieval Czech law andChkech law of the
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early Modern Ages and the influence of Roman lavite®private law insti-
tutes in the introductory provisions. The discussim the development of
civil law, which is accompanied by chapters on bess and economic law
(in its specific Czechoslovakian approach), fanéy and labor law, shall
be regarded as the main part of this work. In th@pters concerning the
legal branches that became independent from thlynaliy uniform civil
(private) law, we focused on the conditions andwitstances of their for-
mation and the development of legal regulationvds especially business
law, which went through a very specific developmentot only that we
can find its traces in 1850s, but we should alseeraber its abolishment in
1950 and how it was replaced by so-called econtamidn the early 1960s
and its restoration in the early 1990s.

b) While researching the development of the mogeivate law in the
territory of the today’s Czech Republic, we can sexeral crucial milesto-
nes that had been derived from the developmeniawf dnd from the
fundamental political changes. There are no dotlitasthe “first mower”
was origination of the Austrian codifications oéthineteenth century — the
General Civil Code and the General Business Codethfer landmark is
reflected by the development in politics and thus more or less symboli-
cal. It is an establishment of independent Czecolagia. Especially it
meant that law that was in force in the Czech landsBohemia, Moravia
and the “Czech” part of Silesia, was directly conted with the former
Hungarian law effective in the eastern part of tbygublic, i.e. in Slovakia
and Carpathian Ruthenia. This fact brought witkeiveral practical diffi-
culties. Therefore, shortly after the republic theen established, a process
of unification of the legal order was tacked. Ndhstanding that no main
codification was adapted, certain partial succeas achieved. Especially,
a Uniform Law for Bills of Exchange and Promissdlgtes was adapted as
well as partial regulation over adoption and putgiss agreement. There
was also a partial unification of matrimonial lamddabor law.

Although the short period of the Protectorate oh®&wia and Moravia
was very specific, as for the development of thieape law it was not of
significant importance as it was in political higtoThe Protectorate autho-
rities and the occupational power interfered esalntwith the field of
private law by its new laws, but there interfereneeere not important for
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the post-war development. According to the conoeptf restoring legal
order, the laws were adapted by the state bodidheofo-called second
Czech-Slovakian Republic, the Protectorate of Baaesnd Moravia and
of the Slovak state after the Munich agreement3#8lhad been signed
were not regarded as a part of the Czechoslovd&igal order. After the
war was over, most of them were no longer useda&xample of the
laws of that period, we could mention racially nmated interferences with
the field of matrimonial law or proprietary rights.

In the period of 19451948, despite the fact that some of the injustfce o
the previous period was redressed, further — lengrt— encroachment
upon proprietary relationships, especially confieraof enemies’ property
and vast nationalization. Nevertheless, the Ciatd€ of 1811 remained to
be the fundamental law of private law matters mtérritory of the today’s
Czech Republic.

Another significant landmark, this time crucial, sxthat the Communist
party gained power in 1948, which was followed bycalled “legislative
two-year”. These events set the direction of theettggment of the Cze-
choslovakian law in the next forty years. The tefifiegislative two-year”
means the period of 1949950, in which, in the context of the political
change of 1949, and based on decisions made bpatttgs bodies, fast
recodification of the Czechoslovakian legal oraektplace.

The newly adapted law unified the legal order amelytopenly estab-
lished “people’s democratic” law of the clasSés.this process, the branch
of business law was almost abolished and, on therdtand, family law
began to be regulated as an independent branawoflso labor law de-
tached from the civil law. Nonetheless, labor |laad Imot yet been codified.
Certain preconditions for further codification afomomic law were being
gradually established. There were also new codiifica of judicial pro-

1 The law, which was established by the communister they had gained power, is labeled
variously. All the terms are however, to certaitiea, not precise. The term of “socialist
law”, which was established as an antithesis oftabigt law, is probably used most often.
This basic term was then sub-classified into pésmlemocratic law and socialist lastric-

to sensuwhich was originated in the period of 1960-1965neans of further recodifica-
tion of the Czechoslovakian legal order. Todaynexéerm of “communist law” is used.
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ceedings, criminal proceedings and “material” cnahilaw and also many
other important laws, of which we could mention ifwstance regulation of
all kinds of dispositional relationships or economelationships.

Within the abovementioned forty-year period, a reamnplex recodifi-
cation of law that took place in the early 1960suti be mentioned. It
transformed the people’s democratic law into sestiédw. A clause, which
was laid down in the Constitution of 1960 and wheailed on “creating
socialism”, was the impulse for the transformatitinvas connected with
the change of the class structure of society, iithvthe class of éxploit-
ers’ ceased to exist and all citizens becameavarking' class. Civil law
and family law were newly regulated. The lawgiv@p@ached the civil
code very briefly and proprietary relationships evefso regulated by the
new Economic code and the Code of Internationatidr#fter years pre-
paration works that had been many times interrypeein the field of labor
law got recodified.

The last milestone of the development of the Czslcvakian private
law is again connected with a political changeis time, it was so-called
velvet revolution of 1989. As well as the estabtigimt of the republic in
1918, the political change was only an impulse #agdimportant changes
in law took place later. Generally, they were coetgdl after the end of
Czechoslovakia (1992) and some of them are st@ho@nly one codifica-
tion had been passed before the independent CzegbbRc was estab-
lished — new Business Code, which however, wasagpeepin hurry. Fur-
ther changes of the period 1990-1992 were carniganainly by amending
old laws. Some of these amendments, nevertheless, a¥ significant im-
portance and following the ideological essenceasfigular regulations.

Authors
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2. PRIVATE LAW IN THE CZECH MIDDLE AGES

2.1 LEGAL PARTICULARISM AND PERSONALITY
OF THE LAW

Important issue connected (not only) with the olb€h law, and there-
fore also with the private law, was legal particiglan bases on the person-
ality of law, in particular. Based on it the inhtaits were divided pursuant
to their pertinence to the individual Estates orialogroups governed by
their own laws. On such estate particularism, wideleloped gradually,
was based also the system of law in the Estatesution Therefore, we
have no unique private law here, but actually sdvemnvate laws influen-
cing each other nonetheless they existed basieallgnomously side by
side for the whole period being subject of thisgrafssues arising from the
coexistence or subjects governed by different lame causing the conflicts
of the laws made it necessary for the conflictsuteoccur and for the bor-
der determinants to be establisfed.

Amongst the individual particular laws, the LandAL@_andrechf zem-
ské pravd and the Town LawStadtrechtméstské pravpwhich both later
became the basis for the unification of law, repnésd the most important
ones. In the case of the Land Law two similar legders of the individual
countries of the common state including nonetheteany differences in
many aspects. With regard to the Town Law the Sdnais even more
complicated. In this case we can speak about amtons law of each and
every town, whereas situation in each case carvée more complex due
to the existence of side lawsThe important unification item was repre-

2 In more detail to the individual areas of law atheir sources e.g. VOJEK, L. —
SCHELLE, K. — KNOLL, V.,Ceské pravni giny. Pilsen: Alelergk, 2010, p. 117-143.

% Specific is the situation of Prague agglomeratishere five towns of different standing
existed in the studied period having different legaers. To the side laws SVOBODOVA-
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sented by both the provision of privileges of alhgaxisting towns to new
ones as well as by the provision of legal advicebyrts of these mother
towns. Based on the above mentioned we can spealt #pal circles
connected with such towns, whereas at the end wereate the most basic
division into two legal regions significantly inBfaced by the German law.
As its law became the basis for the later codificatthe Southern-German
region is more important orfe.

However, with regard to the number of subjects gung the country,
beside the above mentioned basic legal groups Wasevery dominant dif-
ferentiated area of vassal laws. Other importawt Waas the mining law
governing everything connected with the preciousatsemining and min-
ing business.However, also feudal law as well as other areaspetial
regulation existed.

Specific status was provided to canonic law goveyrprelates in par-
ticular. However, some of its parts had importariluence to the life of
practically all inhabitants (e.g. family la).

LADOVA, M., Zvlastni mistni prava v Praze. IRraZsky sbornik historickyol. 8, 1973,
p. 95-179.

4 E.g. PRASEK, V.Organizace prav Magdeburskych na severni Méraw Rakouském
SlezskuOlomouc: E. Hélzel, 1900; MENDL, BT,ak7ecené norimberské pravoGechéach
Prague:Ceska akademiedd a ungni, 1938; HAAS, A., Pravni oblastieskych nist. In:
Casopis Spolnosti p7atel staroZitnosti Vol. 60, 1952, p.15-24; HOFFMANN, F.,
K oblastemceskych prav mstskych. In:Studie o rukopisechvol. 14, 1975, p. 27— 67,
KEJR, J., Das béhmische Stadtewesen und das ,NurnbBeght". In:Der weite Blick des
Historikers. Peter Johanek zum 65. Geburtstdgln — Weimar — Graz: Bohlau Verlag,
2002, p. 113-124; ZEMKIKA, J.,Némci, rimecké pravo a transfora zmeny 13. stole-
ti. Nékolik vah a jeden z&v. In: Archaeolgia historicaVol. 28/03, 2003, p. 33—46.

5To the mining law see ZYCHA, ADas béhmische Bergrecht des Mittelalters auf Grund-
lage des Bergrechts von Iglau |.-Berlin: Franz Vahlen, 1900; Overview of neweeHgtu-
re in JANOSIKOVA, P., Jihlavské horni pravo. Madje pravni ¥dy. Bykov 2006Pilsen:
Ales Cergk, 2006, p. 253-261.

& KRAFL, P.,Cirkevni pravo ¢echach a na Morawe 13.—15. stoleti. InSacri canones
servandi sunt. lus canonicum et status ecclesiaewis XIII-X\/ Prague: HU AVCR,
2008, p. 81-123; NODL, M., Pronikani kanonickéhavar doceského prosedi, jeho recep-
ce ndizenimi cirkve a rezistence laického predt vi¢i kanonickym gedpigim. In: ibidem

p. 651-659.
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2.2 SELECTED INSTITUTES OF THE MEDIEVAL
PRIVATE LAW

2.2.1 Legal Personality

Legal personality of natural persons, i.e. the cipdo gain legal acts
and obligations, was deduced from several charatts, whereas absence
of any of them caused its loss. It regarded thed#tg of an individual in
than society hierarchy, his maturity, honor intggrand in certain cases
also its sex.

The standing of an individual in strictly hieraredd medieval society
influenced in particular the possibility and extehtperson’s politic a pro-
perty laws. Political rights belonged only to harafsmembers of privi-
leged classes, whereas their extent was differaséd on the respective
Estate. From this also ccthe possibility of suzeminership of real estate
was deduced, whereas the basic item was the pétdmrgy of the indivi-
dual. In particular, aristocrats, priests, and temvan of royal towns belon-
ged to the free and privileged inhabitants.

Maturity was the very important characteristic.abdishment of its ful-
filment was done by examination of physical depaet@nt of an indivi-
dual, later by proof, that certain age limit was@eded. The establishment
of limit age was firstly used in Town Law, laterathalso in Land Law.
Minors could get the maturity by royal grace, dexisof the court, and
wifes by marriagé.

Very important was the honor integrity, we couldnpare with good-
will or good reputation. Its los had fatal consemes for an individual in

" CADA, F., Prava osobnostni u na®rague: FCada, 1928; VOJBEK, L. — SCHELLE,

K. — KNOLL, V., Ceské pravni dginy..., p. 144-148. The newest KNOLL, V., Legal perso-
nality of natural persons in the Czech medievalgig law. In:Journal on European
History of Law Vol. 1, No. 1, 2010, p. 59-61.

8 HORAK, O. — STACHOVA, N., ,ein schéne iunckfraw pey czwelff iaren alte*. Proble-
matika zletilosti a&mskopravni vlivy. In:Acta historico-iuridica PilsnensjaVol. 2007,
2008, p. 81-99.
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both legal as well as social area. It was possileose honor due to some
act or behavior disapproved by the societfafnia factg, or based on
some legal actirffamia jurig), usually judgment. It was possible to get the
honor back either based on legal judgment or baseyal grace. Some
people were considered honourless due to theimorgnployment, or due
to way of life?

Certain importance for legal capacity had alscsiveas in certain cases
the rights of women due to than opinion that they“aveak” sex, inclined
to sin. However, they were not significantly lindta private law are¥.

Also other facts influenced the life of an indivaduthe absence of
which however may not have fatal consequencestfolegal capacity.
Based on the infliction the mentally handicappegkafd or blind persons
were limited to certain extent. To ensure theirteratguardians were no-
minated for them. Foreignétsand persons of religion other than Christian
were also partially limitedf

Beside the natural persons also other subjectsldgad capacity, we
could describe as legal entities. They includeparticular towns? profes-
sional corporations, different brotherhoods an@eiasons and many cleri-

® RAUSCHER, R., UraZka na cti podieského prava zemského. MaSe pravo a staPra-
gue: V3ehrd, 1928, p. 41-53. See also JANISOVASIachtické spory ¢est na rad novo-
veké Mora. Edice rokové knihy zemského hejtmana Véaclavadaria z let 1541-1556.
Brno: Matice moravska, 2007.

0 KOZAKOVA, A., Pravni postaveni zenyceském pravu zemskéRrague: A. Kozakova,
1926.

" SELTENREICH, R., Pravni status cizince véedbwkém a ras novowkém sété se
zvlastnim fetelem k problematice &st. In: Narodnostni skupiny, mensSiny a cizinci ve
mestech. Prague — #ésto zprav a zpravodajstvi. Documenta Pragensial. 19, 2001,
p. 17-24.

12 STEPAN, V., Die gesellschftliche und rechtliche Stajuder Juden in M&hren in der
vorhussitischen Zeit. Injudaica BohemigeNo. 28, 1992, p. 3-21; PETERSEN, H., Die
Rechtsstelung der Judengemeinden von Krakau urgl #nal500. InZeitschrift fiir Ost-
mitteleuropa-Forschungvol. 46, No. 1, 1997, p. 63—77. See al&KRY, T., Historie Zid:

v Cechéach a na Morax Prague: Sefer, 2001.

13 E.g. ADAMOVA, K., ,Kladeni* svobodnych nemovitostié&any a nisty do zemskych
desek. InPravrehistorické studighereinafter referred to as “PHS"), Vol. 22, 199205-
211; KER, J.Vznik nestského #zeni wveeskych zemictiPrague: Karolinum 1998.
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cal subjects as monasteries, churches as welldagdunal altars otbona
fabricae' In this case we can differentiate corporations, important
characteristic of which was personal item, and fations, the basis of
which was property. These subjects had legal cgpéeised on either
privilege granted by entitled person or based ghtsi transferred to them
by founding person.

2.2.2 Family Law

Family law, the issue of marriage in particularswally influenced by
Christianity and canonic law in the Middle AdgédDisputes between the
husband and wife belonged to the jurisdiction efichl courts. However,
Christian principles as monogamy or indissolublen&gere enforced,
despite massive support of ruler, only slowly dgrimne 16' and 11"
century. Preferred and prevailing form of conclasal marriage became
clerical and public marriage and other forms wen¢ tolerated. The
marriage was considered sacrament and as sucls iind&soluble. It was
only possible to dissolve unconsumed marriage,raike only separation
from table and bed were possible. Besides legardéey the marriage only
elapsed by death of either husband or wife. Theriagge was declared
invalid due to later discovered serious obstaabeist occurrenc& Parti-
ally different regulation of marriage was introdddey reformed churches

¥ VANECEK, V., Zaklad pravniho postaveni klastera a klasternihostatku ve starém
deském stét (12.-15. stol.).Cast 1.—2.Prague: V. Va&ek, 1933, 1937, 1939; VAR
CEK, V., Dv¢ studie k otazce pravniho postaveni klastera addaiho velkostatku ve sta-
rém ceském stét Prague: V. Vattek, 1938; ZILYNSKA, B., Z&dusi. InFacta probant
hominesPrague: Scriptorium, 1998, p. 535-548; BOROVSKYKIéétery, panovnik a za-
kladatelé na sedowvké Mora. Brno: Matice moravska, 2005.

15 KLABOUCH, J., ManZelstvi a rodina v minulostPrague: Orbis 1962; VESELA, R.,
Rodina a rodinné pravo. Historie, sétasnost, perspektiviPrague: Eurolex Bohemia, 2005.
Nowgji VOJACEK, L. — SCHELLE, K. — KNOLL, V. Ceské pravni giny..., p. 148-155.

18 NODL, M., Ritual rozvodu. InStat, statnost a ritualy/emyslovskéhocku. Brno: Matice
moravska, 2006, p. 113-134; WESTPHALOVA, L., Higtko-pravni pohled na rozvod
manzelstvi. InPocta Eduardu \Wkovi k 70. narozeninan©lomouc: UPOL, 2010, p. 461-
471.
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for their members as of %entury"’ Special regulation of course applied
to the persons of non-Christian beli&fs.

By conclusion of marriage the woman left her fanfdy the family of
her husband, passed under his protection as welbwaer. She was asked
to obey and keep fidelity towards her husband. & not fully dependent
of him. She was given certain protection againstd@spotism under cer-
tain circumstances.

Similar rules applied to the conjugal property ldmportant institute
was the dowry. Dowry of the bride was brought itite marriage by the
wife having legal title to it. It became propertlyter husband and he was
able to dispose with it freely. For the case oftdghe husband provided
for a widow dowry for his wife which amounted toawnd half amount of
the bride’s dowry. Beside this, an institute of mog gift (Morgengabe
jit/ni dar) existed. Women had no possibility to dispose witlsband’s
property without his knowledge, but she kept hexeffom in certain
matters, in particular with regard to the own prop#’

Children lived under father’'s power and prior totumdy they had no
capacity for legal acts which was made on theirabidby their father. In
the case that after his death there were no limimgrdivision edi) rela-
tives they were replaces by guardian or guardiBegulation of guardian-
ship undergo complicated development generally ngp#om the power-
ful guardians who were unlimited possessors of amfh property to the
loyal guardians, the primary aim of whom was tot@cb needs and inte-
rests of orphans and who were responsible for dammagused by their

" KEJR, J., O manZelském pravu hisitn: Pravnik Vol. 92, 1953, p. 50ff.

18 DAMOHORSKA, P., Vyvoj manZelského arodinného pravjudaismu. In:PHS
Vol. 40, 2009, p. 379-391.

19 MARECKOVA, M., K osobr& pravnimu postaveni Zen v manZelstvi v raném néktav
In: Kniha 2008 Martin: Slovenska narodna kniznica, 2008, p. 408~

20 KAPRAS, J. ManZelské pravo majetkové dleského prava zemskétrague: Kralovska
teska spolkénost nauk, 1908; BENDOVA-BEDNBOVA, L., K problematice ¥na a oby-
néni veském sedowkém a ran novowkém pravu. In:Pravo, ekonomika, manegement
Vol. 1, No. 3, 2010, p. 130-134.
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guardianship. Beside the administration of propémsy also had to take
care of the education of their wards.

Also the institute of family non-divisiomgdil is connected with the
family law. It is an old custom governing ownershgtations within the fa-
mily. We can see its decline as late as due to@nmndevelopment and
increasing individualism in the era of EstatesSt#tevas composed of
blood relation persons, whereas each member hhtltaghe whole com-
mon property, however, any of them was able toadispwith any of its
part individually. Non-division property was notrpaf inheritance and
was therefore kept as a whole for generations toecdOriginally it in-
cluded the whole property of the family membersladiag their private
things. Later it included only immoveables togethéth things necessary
for their use. Titles connected with non-divisi@garded not individually
acquired property of the individual members. Simikegulation regarded
the individual types of non-division (paternal,téanal, uncle’s, widow's,
or maternal) as well as resignation t&it.

2.2.3 Law of Succession

The development of the law of succes$iomas prevented fgor a long
time by either existence of the institutes of navisibn (nedil) andbona

2L KAPRAS, J.Porucenstvi nad sirotky v praveeském Prague: Bursik a Kohout, 1904;
SLAVICKOVA, P., Pravni podstata pamické spravy sirotk v raném novosku. In: Acta
Universitatis Palackianae Olomucensis. Facultaslgggphica. Historica No. 34, 2008,
p. 45-52.

22 KADLEC, K., Rodinny neditili zadruha v pravu slovanskérRrague: K. Kadlec, 1898;
KADLEC, K., Rodinny nedil ve gtle dat srovnavacichdin pravnich Brno: K. Kadlec,
1901; RAUSCHER, R.Dedické pravo podleeského prava zemskéHeratislava: PF UK,
1922, sep. p. 9-29; RAUSCHER, R, rodinném nedilu ¥veském a uherském pravu zem-
ském ped Tripartitem Bratislava: Wena Spol&nost Saftikova, 1928; VANECEK, V.,
Pravni problematik&eského nedilu jako idovkého bezpodilového spoluvlastnictvi. In:
VANECEK, V., Déjiny statu a prava Weskoslovensku do roku 194%ague: Orbis, 1976,
p. 508-518.

23 RAUSCHER, R.,Dédické pravo podle‘eského prava zemskéhBratislava: PF UK,
1922: SYKORA, A.,Ceské zemskéadické pravo 16. stoleti. IPravnik Vol. 146, 2007,



Ladislav Vojaek, Karel Schelle, Jaromir Tauchen et al. 21

vacantiaof the ruler, based on which he had right to thwaership of per-
sons who died without successors, or successaviah had no title to the
heritage’® In the case of vassals, the rightbmina vacantiavas enforced
by the nobility.

Therefore, at the beginning tlad intestatiosuccession applied. Pursu-
ant to Land Law until the 1310, the heir of theh&atwas the son, and if
there was no son, the daughter. If there was nghdaueither, the heir was
the closest relative, whereas the men had precedéscof the 1310 until
the end of the 1440s in the case there were no @odaughters, the heir
were the closer heirs until the fourth grade, agéth precedence of men.
As of the 1497 if there were no heir and the testdid not made any will
during his life nor for the case of his death, thesest relative excluding
the foreigners, first men, then women, with preoedeof men became
heirs. If there were no above mentioned heirsjritheritance passes based
on bona vacantiaule to the ruler. Pursuant to the Town Law in 8waith-
ern-German area, the wife and children of the teistaherited the property
in ratio of 1:2%°

Free disposition with property for the case of Hea@s limited for
a long time. One of the institutes used was adiefyveen living persons
with effects for the case of deatthofatio mortis cauga These were pre-
dominantly agreements for the benefit of cleria#bjscts. Another possi-
bility was hand over or waiver of the right to tvnership for the case of
death of the provider or other person stipulatediby, in the case of which
unilateral transfer of ownership occurred. For ragldime the individual
king’s consent was necessary for free dispositionLand Law until the
15" century). Actual impossibility of free dispositiovas evaded by simu-
lated promissory notes registered into the countgords (survivorship

p. 803- 817; VOJAEK, L. — SCHELLE, K. — KNOLL, V. Ceské pravni giny..., p. 155—
159.

24 CELAKOVSKY, J., Pravo odimrtné k zpupnym statk v Cechach. InPravnik Vol. 21,
1882, p. 1-16, 73-89, 109-128; HAAS, A., Omezeninudi a vdovskaittina v starém
ceském mistském pravu. InPHS Vol. 17, 1973, p. 199-218; KNOLL, V., IntestatiEdic-
k& posloupnost a oduthw ceském sedowkém pravu zemském. Idkcta historico-iuridica
Pilsnensia 2011Pilsen: AleXergk, in print.

5 KNOLL, V., Intestatni ddicka posloupnost..., in print.
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records;napadni zapigy It was possible to make the witeétamert i.e.
unilateral legal act made by testator, in whichphevided for what shall
happen with his ownership in the case of his daatlriting in presence
of witnesses, or, as the case may be, by regmtratio official books. In
Town Law the situation was different in each to@enerally the free dis-
positzign with property in the case of death difismoner, than in Land
Law.

2.2.4 Rightsin Rem

Regulation of ownership law was complicated in @zecuntry as well
as in other parts of Europe. It got more complidatngside with the de-
velopment of the sociefy. Classification of things is connected with the
ownership. Basic was the classification into molesitand immoveables,
the legal regimes of which was in all legal catégprregulated in
a different way, in particular with regard to disgmn with them. Greater
attention was paid to immoveables representingptioperty basis of the
society due to their economic importance.

We can speak about the ownership as unlimited ashnemunder the
Roman law only with regard to certain moveablesthis case possession
occurred by holding or accepting of thing and cdaseexist by its loss,
destruction, or hand over.

With regard to the possession as such, i.e. aptuaér over the thing,
direct possession and possession through otheorparsre distinguished.
Full acquire of ownership of immoveable occurredubglisputed prescrip-
tion. Within Towns privileges good faith of possasand legal title were
required. Generally speaking the possession of iestales arose from the

26 RAUSCHER, R.,0 zvolené posloupnosticeském zemském pravrague: J. Kapras,
1921. To last wills and testament praxis eneraBgPK, J., Testamenty a pistalostni in-
ventde jako aktualni téma obecné a pravni historiePHS Vol. 39, 2007, p. 25-31.

%" To ownership and other in rem rights in generalJdXOEK, L. — SCHELLE, K. —
KNOLL, V., Ceské pravni giny..., p. 159-164. See also STACHOVA, N. — HORAK, 0.,
Véc v pravnim smyslu: historicko-srovnavaci Uvaha. lirterakce ceského a evropského
prava Brno: MU, 2009, p. 405-435.
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law itself based on legal facts or legal acts as@sed to exist by handing
over or extinction.

Rulers “regale” arising from patrimonial concept Sfate played im-
portant role in the ownership of immovebles at bleginning. Ruler pro-
vided a part of his property to his faithful in theem of favors and fiefdom.
However, we cannot exclude also existence of atdilyaor tribal proper-
ties existing from pre-state peri6t.

Possession of highest quality, not deduced fronoa@yr anything and
therefore unlimited, was called free. Ownershiftip immoveables pos-
sessed in this way was connected with many rigimd abligations,
amongst which dominated the rule over people Iivangsuch land. These
people belonged to their lords, they were subotdina them from both
legal and administrative point of view. Free estateuld be possessed only
by free people, i.e. nobility, individual clericaistitutions, and later by
royal towns and their townsmen. Transfers of sucipgrty were registered
into the country register.

Pursuant to the theory of divided ownership the enship was com-
posed of superior ownershigdminium directuma actual ownershipd6-
minium util§. Superior owner could, under certain conditigm®yvide to
the actual owner the right of use of the respedtnveg. The actual user's
disposal with the things was limited by the supeowner. Feudal law and
non-free possession of immoveables were based isrthiory®® In the
case of feudal possession there was feudal landlomhe side as superior
owner of the provided feudum, and vassal on theratide, who become
possessor of the feudum. Beside the material parvassal relation had
also its personal part represented by mutual itedsilof both parties. Non-

2 |ssues of allodial titles, favors, fiefs, and falidossession is subject of large discussions
which still did not lead to final conclusion. Seg.eJAN, L.,Véaclav Il. a struktury panov-
nické moci Brno: Matice moravska, 2006; ZEMLKA, J., O ,svobodné soukromosti®
pozemkového vlastnictvi. IrCeskycasopis historickyVol. 106, No. 2, 2008, p. 269—-308.

2 URFUS, V., Stedowké predstavy o deném vlastnictvi a jejich oZiveni na konci feudal-
ismu. In: Acta Univernisatis Brunensis. luridicdNo. 6, 1976, p. 183-201; URFUS, V.,
K obecnopravni koncepci pozZivaciho prava na koeodélismu. In:Acta Univernisatis
Brunensis. luridicaNo. 9, 1979, p. 53ff; URFUS, V., Dominium a usuedernus pandec-
tarum. In:Acta Univernisatis Carolina. luridicaNo. 4, 1983, p. 297-319.
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free possession of immoveables represented a bbfasd-landlord rela-
tions. It was transfer of right of use to nobilgyimmoveable to the vassal,
who uses it economically for which use he provittes nobility with dif-
ferent in kind or financial performances, or as tase may be, fulfilled
other obligations. At the very beginning this refgt in particular the non-
purchased possessioiug slavicumius bohemicui which was usually
possession until notice. More sure was the purchasenership or em-
phyteutic {us teutonicumBurgrech}, which arrived alongside with the
external colonization from German countries andcivhivas hereditary.
Similar principle was used which grounding the teywvhereas the differ-
ence in contrast to countryside was that possessionon-free land
changed into full free ownership in the Town Law.

Medieval law knew also easements alias servitudbgh can be di-
vided into actual, immoveable-bound which were oéga with together
with the immoveable and including e.qg. right offpat hunt in woods, and
personal for the benefit of some person. Actuate@nts ceased to exist
by non-use, fusion of person of owner and entigedson, or by change
making enforcement of such easement impossiblsoRal ones ceased to
exist by deaths of the entitled persbrVery interesting type of actual
servitudes were “eternal paygensu} representing the liability of the ow-
ner of the immoveable to pay to the entitled persgularly certain finan-
cial amount secured by mortgage. Census was trabé’

Construction law and law relating to neighbors @s® connected with
the ownership of immoveables. It was regulated @afg by Towns Privi-

% E.g. PROCHAZKA, V.,Ceska poddansk& nemovitost v pozemkovych knihaca 18.
stoleti Prague:CSAV, 1963; TLAPAK, J., K skterym otazkam poddanské nezakupné
drzby vCechéch v 16.—18. stoleti. IRHS Vol. 19, 1979CECHURA, J., Zakup na statcich
vySehradské kapituly ve 14. a 15. stoleti.RHS Vol. 34, 1997, p. 39-62; ZEMUKA, J.,
Némci..., p. 33-46.

31 See e.g. VANCEK, V., Ceské ,kobyli pole* jako pravni instituc@®ragueCSAV, 1959.

32 ADAMOVA, K., Tzv. v&na (Zeleznd) zvata a jejich funkce v hospoag&ém zajisini
cirkevnich instituci se zaffenim naceské zerd (14.—19. stoleti). InActa Univernisatis
Carolina. luridica, No. 1-2, 1972, p. 127-155.
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leges. General rule of freedom of action on owrd lapplied. None was
entitled to make any harm to another one by cootstimi or emission&’

2.2.5 Contract Law

We do not know much about the origins of the canttaw* in our
country. We can assume, it existed for a very limg in form of simple in
kind exchange which started to change into monetacpange in the 10
century. The most complex system of contract laisted in the Town Law
based to certain extent on the Roman law systandelvelopment reached
the top in form of Koldin’s codification in whichrgmise, exchange, pur-
chase, donation, lease, association, mandate viagoloan, custody, and
pledge. In the case of promise free will of perpooviding such promise
was essential characteristic. Purchase agreenyamsented, in contrast to
exchange, monetary transfer of ownership to cettang. Donation repre-
sented willing and free hand over of donation by tlonor to the donee.
Within the loan the lender provided to the borroweo possession incon-
sumable thing to be returned within specified timeiod. Borrowing repre-
sented similar institute however regarding to regédle moveable things.
The lease included the liability of the landlord pimovide to the lessee
a thing into the use and execution of some workhécase of custody it
was defined as entrusting of a thing representgmahstration of trust to
the guardian. Mandate was a liability of the noreinte provide certain
matter for the mandant. Association or brotherhead grouping of two or
more people for the purpose of purchase or othtritées serving to sim-
plify the administration of common property or focrease of profit. Gene-
rally, it was possible to enforce any and all agragangements excluding
the prohibited contracts. It was e.g. impossibldileoa petition for debts
from hazard. Forced liabilities were null.

33 EBEL, M. Déjiny ceského stavebniho pravarague: ABF — Arch, 2007.
3 Newer to the issue VOIZEK, L. — SCHELLE, K. — KNOLL, V. Ceské pravni giny...,
p. 164-172.
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Transfer of ownership was based on assumptiomthane can transfer
more than he owns. Transferred thing should beepteBy the transfer
either demonstratively or accumulatively. The mdstailed regulation
regarded the alienation of immoveables connected miany formalistic
things connected amongst other things with theioms as any and all
transfers had to be published first on the respedtrums and later regis-
tered into the respective books. With regard tocleecal bans the interest
bearing money lending was very complicated. Loaniriesses between
Chrisstsians were done in secret up to th8 &éntury using other legal insti-
tutes:

Together with the development of the liabilitielscawarranty for da-
mages and other similar institutes was more anck regtensively codified.
This development was rather slow. First of all s#gunstitutes connected
with guarantees for legal defects occurred, latentalso for the actual
defects. Also other institutes developed latere.gs institute of guarantee
by own freedom ruiceni osobni svobodpulying (leZenj, guarantee by
honor and trustrgceni cti aviro), indemnification of damagedr@ani
v Skody, aval (ukojemstv), guarantee by propertyu¢eni majetkefnand
contractual penaltiesiluvni pokuty®

2.3 INFLUENCE OF ROMAN LAW

Many important information regarding the developimaithe individu-
al institutes of (not only) private law arise frothe comparison with

35 URFUS, V.,Pravo, G¥r a lichva v minulostiBrno: UJEP, 1975.

36 KAPRAS, J. K déjinam ceského zastavniho pravBrrague: Shornikdd pravnich a stat-
nich, 1903;CADA, F., LeZeni podle‘eského prava zemskéhBrague: J. Kapras, 1922;
RAUSCHER, R., Krukojemstvi veském zemském pravirague: J. Kapras, 1923;
SATURNIK, T., Vérovaci slib a smlouva pod zékladem v praaském. In:Sbornik vd
pravnich a statnighVol. 41, 1941, p. 1-29; KNOLL, V. — VYKUSOVA, BZaji&ovaci
instituty msstského prava ve &tte Koldinova zakoniku. InSoukromé pravo v prafinéach
vekiz, Brno: MU, in print.



Ladislav Vojaek, Karel Schelle, Jaromir Tauchen et al. 27

Roman and canonic law. It helps us to find out thigins of certain
institutes as well as reasons and ways of theingést’

Infiltration of Roman law into younger legal ordesscurred in two
ways. The first one represented actual receptidineet reception of exam-
ples from Roman law into the domestic law. The sdcone was repre-
sented by indirect influencing of legal developm#énbugh creators and
users of law who used their knowledge of Roman damed during uni-
versity studies. It was “Romanisation” of actuahdgstic law. In our coun-
try which had no direct relation with culture of iRan law, as its territory
was outside the borders of Roman Empire, we cdrerdollow the second
above described method.

Romanisation of law, in contrast to its full redept often manifested
itself by merely influencing the external charaistizs. One example is the
use of Latin terminology of Roman law for absolytebn-Roman domes-
tic institutes. Another demonstration of Romanm@atwas the application
of system of Roman law relicts, whereas the contéiit remained rather
untouched by them. Humanists of thd" b@ntury also often cited the Clas-
sical literatur€® Roman law incentives were brought into the dorndativ

%" Generally VOJREK, L. — SCHELLE, K. — KNOLL, V.Ceské pravni giny..., p. 123—
125. Newer DOSTALIK, P., Rezeption des romischert®ein bohmischen Landern im
Mittelalter. In; VOJACEK, L. — SCHELLE, K. — TAUCHEN, J. et. al., Die Rvitklung des
tschechischen Privatrechts, Brno: MU, in print. Rrolder literature e.gCADA, F.,
K recepci weském pravu. InPravnik Vol. 71, 1932, p. 8-44, 45-56; VANEK, V.,
Pronikanitimského a kanonického prava na Uzemi dnedfiésixoslovenska od 2. poloviny
9. stoleti do 1. poloviny 14. stoleti. IPHS Vol. 12, 1966, p. 27—-44; BOHZEK, M.,
Einflisse des romischen Rechts in Bohmen und Mahrenlus Romanum medii agvi
No. V/11, 1975, p. 149-162; URFUS, \Recepceimského prava @mskopravni kultura
za feudalismu a v @atcich kapitalismuPrague: SPN, 1987; URFUS, \Hjstorické za-
klady novodobého prava soukroméReague: C. H. Beck, 2001.

38 To the possibility of elaboration of work of thegersons compar€éERNY, M., Kune$
z Trebovle, stedowky pravnik a jeho diloPilsen: ZU, 1999; SVOBODA, J.Stefano di
Roudnice. Studio storico-giuridico delle Quaestuuiae Roma: Universita Lateranense,
2000; CERNY, M., Ubertus z Lampugnana. Pravnik mezi Praaddilanem. In:Sacri
canones servandi sunt. lus canonicum et statugsieel saeculis Xlll-X\Prague: HU AV
CR, 2008, p. 385-389. To use of theoretical knowdesige e.g. KNOLL, V., Rybniky, ryb-
niky, samé rybniky aneb kde vSude jsem patiatké pravo. InRes — ¥ci v Fimském pra-
vu, Olomouc: UPOL, 2008, p.21-29. To the impact afrRn law o praxis BOHA-
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also by canonic law, which itself was extensiveg&d on Roman law, in
particular by priests acting as clerks or offic8rs.

Extent of influence of the individual legal cateigarby the Roman law
was not the same. In particular Land Law resistedrty and all influence
of “foreign” laws and enforced and protected tradial domestic law. On
the other hand, the miner and mining law was opmentte influence of
Roman law as well as Town LaWRomanisation of Czech law as a whole
reached its peak within contemplated period in Ko&iTown Law! and
later than in Renewed Country order.

CEK, M., Das rémische Recht in der Praxis der Kirgerichte der béhmischen Lander im
X1l Jahrhundert. InStudia GratianaNo. 11, 1967, p. 273-304; BOK&K, M., Rimské
pravo v listinné praxteskych zemi 12.-15. stoleti. I8bornik archivnich pracivVol. 24,
No. 2, 1974, p. 461-486; STACHOVA, N.,Ke sporu...1p4-179; STACHOVA, N., Obli-
gasni pravo....

% BOHACEK, M., Rimské a kanonické pravo v dile V&ehrdoin: PHS Vol. 7, 1961,
p. 147-199; VANECEK, V., Pronikaniiimského a kanonického prava..., p. 27—-44; BOHA-
CEK, M., Das rémische Recht..., p. 273-304; REJ., Pronikani kanonického prava do
sttedowkého ceského statu. InRevue cirkevniho prayavol. 3, 1997, p.137-156;
KRAFL, P., Cirkevni pravo..., p. 81-123; NODL, M. daikani..., p. 651-659.

40 BOHACEK, M., Rimské pravni prvky v pravni knize bnského pisé Jana Prague: J.
Kapras, 1924; HOBZEK, Majestas Carolina &imské pravoPrague: J. Kapras, 1931;
STEPAN, J.Studie o kompikni povaze prav éstskych Prague: J. Kapras, 1940; BOHA-
CEK, M., Rimské akanonické pravo..., p.147-199; BGHZK, M., Das rémische
Recht..., p. 273-304.

41 See also DOSTALIK, P., Rezeption.... The last inaisins show, that in this case it
could also be arather broad direct reception,kKdd®LL, V. — DOSTALIK, P., Kradez
avliv fimského prava veském mistském pravu. InDelicta privata a crimina publica
v rimskom praveKosice: UPJS, 2010, p. 32-55.
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3. ROMAN LAW INFLUENCE ON PRIVATE LAW

3.1 INTRODUCTION

Czech law, as well as most continental systemawf has been signifi-
cantly influenced by Roman law. Notwithstandingtthize term “Roman
law” seems to be very simple, reality is not aspéenas it seems to be. The
concept of Roman law could be looked on as law lwiias in force in the
territory of Roman empire. This approach neverselaings a problematic
point — when?

Roman state existed for several centuries and cteiar that law was
developing during these years as the Roman soitftlf was. From the
legal point of view, this term therefore does naplg to the entire period of
the empire but rather to a period which, from thewof development of
law, presents its top. However there are thougbetowo such culmination
points and thus it is important to pay close aitento whether, while using
the term Roman law, the author meant “classic gériwhich principally
means the first 250 years of the current era, wrftam the times of the
emperor Justinian even though it waes factoafter the fall of the Roman
empire. Aside from that the term Roman law is ofteed for law which
was adapted and taken over in the Middle Ages ergtbunds of Justin-
ian’s codification and its interpretation, for whiterms‘ius commune”in
the territories of Italian influence 6gemeines Rechtin areas of German
influence, are used. Moreover we should keep irdrttiat Roman law was
not uniform in the classic era, but it rather cetesi of several systems tied
to one another and supplementing each other althoftgn also contra-
dicting one another — civil law, praetor law, aagvlextraordinarie cogni-
tionis. In spite of the fact that in the era of Justingdready, there were no
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differences between these systems, some compikknsod fully carry out
their mergef?

In some aspects, the medieval world was highlyiiedby Roman law,
in others less. Nonetheless whether the syster@vothose one approach
or another, Roman law was generally thought to dré af criterion by
means of which systems of law, or to be more peeitss legal institutes,
are compared. One should not forget Goethe’s wadifessing Roman
law: “Roman law is something still living, which is likeg to a diving
goose which from time to time dives under wateribdbes not get lost
totally, it keeps coming back to us aliv8.”

The development briefly described above led tdumBon that Roman
law was understood to be so-callggekmeines Recht- general law in
German speaking countries and so it was regardadasrce of law and it
had not lost this position until certain codificati procedures of civil law
started in particular countriés.These new codifications were based on
new system of private law which was created espgdiyg German pan-
dectists.

As the issue of Roman law influence in the MiddigeA is subject of
one of the other chapters, we will not focus orn tlexe anymore. We will
only briefly mention a codification of urban lawllea Urban Laws of the
Bohemian Kingdom by Christian of Koldin, which aftdhe estates had
been defeated and the new codification of land ead been adapted in
1627-1628 was used as secondary source of landHarther, over the
coming years, its coverage spread from Bohemia heavia and Silesia.
Its provisions on property rights remained in forcdil the beginning of
nineteenth century.

42 On their relationship see: RICCOBONO, S., Pravdmmrlych archaistickych tenden-
cich Justinianovych. (translated by Jan VaZny), dasopis pro pravni a statniégu,
Vol. 15, 1932, p. 275286.

43 Quoted from BLAHO, P., Rimske pravo a jeho vy(igtensogasnom stikromnom prave.
In: Tradice a inovace v @lanském pravuBrno, Masarykova univerzita 2007, p. 12.

4 Last time Switzerland in 1912. HEYROVSKY, IDgjiny a systémimského prava sou-
kromého Fourth edition, Praha: J. Otto, 1910, p. 102.
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As of January 1, 1812, a new law, which had bedluancing the
branch of private law in our territory for over 1$@ars, entered into force.
Passing of the General Civil Code (further to beerred to as ABGB)
No. 946/1811 Coll. was preceded by more than fiftars of codification
efforts, in which of course Roman law played andntgnt role. The codifi-
cation of private law which was to be in force @ler the Habsburg mon-
archy was tackled in the time of rule of Maria Tésx and at the beginning
there were numerous university professors of Rolaanparticipating in
these effort8> Despite all that the influence of Roman law onribev code
that was being developed was getting weaker partigvor of natural law
and local customs. This gradual abandonment magidagly seen in the
introductory provisions of the code; the originedposal intended to embo-
dy secondary application of general law, but thisvision was later
abandoned and replaced by a reference to natwéaSac. 7))° interpreta-
tion tendencies stating that natural law is RonaanWere rejected as well.
Moreover an introductory patent to ABGB clearlytsthin the Section 4
that general law shall no longer remain in fotc€he legacy of Roman law
may however be found in structural layout of thededtself (it was
changed later); the structure was based on Gaamsislustinian’s structur-
ing. Reflection of Roman law may also be identifiech number of provi-
sions.

4 Azzoni was professor of Institutions in Praguedeo was professor of Institutions in
Vienna. VOLKL, A., Die 6sterreichische Kodifikatioind das rémische Recht. INatur-
recht und Privatrechtskodifikation: tagungsband dartini — Colloquiums 1998Wien:
Manz, 1999, p. 289. Karl Anton von Martini was afgofessor of natural and Roman law.
ZWIEDINECK-SUDENHORST, H. VON, Martini, Karl Antofreiherr von inAllgemeine
Deutsche Biographjeherausgegeben von der Historischen KommissioddreBayerischen
Akademie der Wissenschaften, Band 20 (1884), p-512.

46 On development of this provision see: OFNERJr&ntwurf und Bearbietungsprotokolle
des ABGB First part, Wien: Alfred Holder, 1888, p. 23. VR, A., Die osterreichische
Kodifikation und das romische Recht. Maturrecht und Privatrechtskodifikation: tagungs-
band des Martini — Colloquiums 1998/ien: Manz, 1999, p. 28292.

47 KOSCHEMBAHR-LYSKOWSKI, Zur Stellung des rémisch&echtes im allgemeinen
biirgerlichen Gesetzbuche fiir Keiserthum OsterrdichFestschrift zur Jahrhundertfeier
des ABGB First part, Wien: Manzsche k. u. k. Hof-Verlagsid Universitats-Buchhand-
lung, 1911, p. 213et con.



32 An Introduction to History of Czech Private Law

The line which had been set up by ABGB was latdiodeed by the
codification of Czechoslovakian law which was beprgpared (further to
be also referred to as Syllabus), which was bemgbped at the begin-
ning of the Twenties. Despite all that we are dbléind certain diversion
from the Roman law line. We can for example looktle concept of
possession, which is understood as factual staiRoman law; the legal
theory of the nineteenth century represented eslbetiy A. Randa, who
distinguished between possession of things andepsEs of rights, stands
on the same grourf.Nevertheless the Syllabus stated that possession
a legal relationship and as for possession of fiitgs just possession of
proprietary rights. However, as it was shown by &ek and other®
those changes are rather of terminological natouae factual. Moreover
there was used some Roman law terminology in tHelSys>° Nonethe-
less we can find deviations in many other placesonly in law of obliga-
tions which eliminated duplicity of liability of staurateurs and shipmas-
ters for things carried in, which was originallydalown in ABGB; it was
reminiscence of double responsibility existing ionfan law that was based
onex receptandquasi ex delictoSimilarly the legal institute of sequester,
as a type of storage that was known in Roman ladvnaaly be found even
in the French Code civil (lll. book, XI. title, Chter 3, Sec. 1955 at cons.),
disappeared. A deviation may often be reflectethéne usage of terms; for
instance, wording of the Section 608 of ABGB allawminiscence ofini-
versal fideicommissunwvhen mentioning “handing over of inheritance”,
while an amendatory act which was being prepared tsrm “passing in-
heritance”, which is a crystal clear abandonmenthef principle SEMEL

“8 RANDA, A., Drzba. Pravo vlastnickéraha: Aspi, 2008, (reprint of the original edifion
It shall be however stated that the concept of ggsten of right is a concept of Justinian
era; it was not known in the classical era. See BOBK, M., K snaham o jednotnou kon-
strukci drzby (zvlastni otisk z Randova Jubilejnflasnatniku) Praha: Orbis, 1934, p. 10et
con., especially p. 14.

4 WEISS, E., Zeitschrichft fiir auslandisches unerinationales Privatrecht 7, 1933, p. 539.
Quoted according to: BOHZEK, M. c.d., p. 16.

%0 Sec. 244 of the SyllabugDrzitelem jest kdo vykonavéa pravo pro sebBOHACEK, M.,
c.d, p. 8.



Ladislav Vojaek, Karel Schelle, Jaromir Tauchen et al. 33

HERES, SEMPER HERES.The Syllabus of the proposed codification
was published in 1937, but the legislative procgas stopped due to the
political events of 1938 and thus it never entengéal force.

Communist regime brought with it significant chasga legislation.
Between the years 1948-1989 there was mainly negafpproach to Ro-
man law and its institutes, which was based orctmemunist approach to
private property, as protection of private propensts the milestone of
Roman law?? In many cases the well-tried concepts of Romandawvell
as a number of legal principles welling up from Rwmmaw were aban-
doned, e.g. SUPERFICIES SOLO CEDIT. In explanateports and com-
ments on civil law (whether it refers to the sol@himiddle Civil Code
No. 141/1950 Coll. or the so-called socialistic iCi€ode No. 40/1964
Coll., which is still in force even though it hasdm amended many times)
there may be found certain links to Roman law eithenegative defini-
tions or sometimes such a Roman law institute ve&ent over but its
meaning was reverséiNevertheless as Roman law was strongly connec-
ted to lawyers’ way of thinking and they often usedvhile preparing
arguments despite the fact that its value wasiaffjcdenied>* Institutes of
Roman law were sometime even openly mentioned whbennstance
a right to inherit a buildinguperficieswas (mistakenly) explained as exem-
ption from the principle SUPERFICIES SOLO CEDfTAs an example of

®1 See: VAZNY, J.Rimské pravni ideje v glanském zékoniku a osngvn: Casopis pro
pravni a statni &du, Vol. 16, 1933, p. 184 and 185.

%20n law of the communist era see: BOBEK, MMOLEK, P. - SIMICEK, V. (eds.),
Komunistické pravo Ceskoslovensku.Kapitoly Zjoh bezpravi.Brno: Masarykova univer-
zita, Mezinarodni politologicky Ustav 2009.

%3 For example the Sec. 537 of the Act No. 141/1960. @ provisions on will there was
used the rule of so-called Falcidian quart, butirersed ratio — wills can be done under this
provision up to one quarter of net value of theeiitance. BLAZKE, J., Odkaz v hovém
pravu @&dickém. In:Pravnik 1951, p. 232241.

%4 Here for instance is interesting to compare tkeliiess of explanatory report and con-
tract for work in the Sections 448 a 449 it is adtnexact paraphrase of Cassius Longinus’s
line, which may be found in Gaius’s InstitutionsI@#147. For more on that se@bcan-
sky zakonikPraha: Orbis, 1956, p. 287.

% NOVOHRADSKY, V., Opustienie zasady ,Superficiedeseedit* a jeho dosledky. In:
Pravny obzorl951, no. 4, p. 346.
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“victory” of Roman law over communist law may serws an originally
abolished but later reestablished institute of pssi®n and, further, positi-
ve prescription in the socialistic Civil Code Nd@/#964 Coll. The reason
for abolishing this institute was actually the Romaw principle that
possession is of factual nature, which was the majoment for not inclu-
ding it into the Civil Code, as it only regulate=gél relationship?. Re-
establishment of these two institutes (despiteais \@one in a very limited
form) by an amendment in 1982 was done especialtalse it was requi-
red by practicing lawyers.

After 1989, significant changes in Civil law hawkén place, but the
Civil Code of 1964 is still in force and the chasgione only eliminated
the most lurid problems. The proposed codificaffiumther to be referred
to as Proposal of the new Code) shall change themustate of affairs.
ABGB, the Syllabus of 1937, and other Codes basedomtinental tradi-
tion may be defined as its main sources. Furtterethre even such Roman
law institutes that were not in ABGB and the Syliabof 1937. As an
example, we can mention the return to limitatiorthef amount of bequest
according to so-called Falcidian quart. The prejpayavorks on the Civil
Code however also bring deviation from some tod&dsnan law insti-
tutes, as it states that fruits which fall fromesen neighbor’s piece of land
shall become property of the owner of such land; the owner of the
tree®

Today civilists turn to Roman law especially duétsdegal principles?
Nevertheless it is important to mention that thefer to Roman law very
rarely and it can be found there where Latin teanesused® The question

%8 The author of this idea was especially professnapp. BLAHO, P.: Niektoré tedrie
o drzbe a ich kritika.InPravny obzoryol. 1972, No. 8., p. 772.

5" BLAHO, P.: c.d., p. 759773. SAMUELIS, L., O nadobudnuti vlastnickeho pré&vae-
hnuté’nym veciam vydrzanim. Ir8ocialistické sudnictyd 974, No. 7, p. 16 and 22.

%8 For more on that compare the Sec. 961 of the saipo

%9 For more on principles of civil law HURDIK, . LAVICKY, P., Systém z&sad soukro-
mého pravaBrno: Masarykova univerzita 2010.

60 See. FIALA, J. (ed.)Dbcanské pravo hmotnd3rno: Masarykova univerzita a Doplg
2004, p. 15et con., KNAPPOVA M: SVESTKA, J.—- DVORAK, J., Ob¢anské pravo
hmotné 1 Fourth updated edition. Praha: ASPI 2005, p. 6bat, FIALA, J.— KINDL, M.
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still remains whether these principles are redilyse of Roman law, since
this law was in essence very casuistic and gemsiract principles were
not typical for Roman law of the classical &r&oman law was even criti-
cized by normative school for its lack of havingtai legal theory? As it
was aptly stated by one Romanist of the first rdéipub reaction to this
criticism, firstly it is important to create law @rafter that define its sys-

tem®®

In spite of the fact that some of the sayings usedy are really based
on Roman law institutes, most of them have rootguitsprudence and
lines said by particular lawyers in respect toipakar cases and they beca-
me general much later. These lines earned hadampee its universality
until the empire was over, especially in the Middige and beginning of
modern history? The famous sentence PACTA SUNT SERVANDA may
serve us as an example, for it had not been camesides general (univer-
sal) until the era of commentatSPsThe termpactum which means agree-
menf® did not have the meaning obntractus i.e. contract although it is

(ed.), Obc¢anské pravo hmotn&econd updated edition. Pizedles Censk, 2009, p. 42 et
con.

61 Or at least in expressed form, certain featureabsfraction may be concluded from the
texts, e.g. idea of hierarchy of norms. VAZNY, Teoriefimského prava a moderni pravni
véda. In:Casopis pro pravni a statnégu. Vol. XVII1/1935, p. 344-347. It is not usual that
we find general definitions or that certain rulesvapplied generally. A fiction of fulfilling
a condition, which had been formulated so by Ulpianld serve us as an example (D, 50,
17, 161). See BLAHO, P., Rimske pravo a jeho vyiiste sodasnom sukromnom prave.
In: Tradice a inovace v @lanském pravuBrno, Masarykova univerzita 2007, p. 13.

%2 For more on that see: WEYR, Feorie prava Brno: Orbis, 1936. Weyr refers to H. Kel-
sen in respect to the finding that Romans wereegrapractice but not so great in theory.
However Vazny reminds us that this fact was alrepidipointed by Romanists long time
before Kelsen, e.g. O. Lenel. See VAZNY, J., Tetirieského prava a moderni pravistia.

In: Casopis pro pravni a statnégu. Vol. XVII1/1935, p. 344.

3 BOHACEK, M., O vlivu /imskopravniho mysleni na moderni prawdw Zvlastni otisk
ze sborniku Pocta k Sedesatym narozeninam dr. talibditoty. Praha: Self-published, 1937,
p. 4.

84 VAZNY, J.: Teoriefimského prava a moderni pravitia. In:Casopis pro pravni a statni
veduVol. XVIII/1935, p. 344.

® BARTOSEK, M.,Encyklopedigimského pravaPraha: Panorama, 1981, p. 417.

® BARTOSEK, M.,Encyklopedigimského pravaPraha: Panorama, 1981, p. 244.
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often translated that w&y Another example of using Roman law terminol-
ogy may be found in legal textbook from Prague,chtsays:quaternary

of mutuality of rights and duties arising out ofriRan law, i.e. do ut des, do
ut facitas, facio ut des, facio ut facitas®® This classification was devel-
oped in Justinian’s codification and not even iis time were they looked
on as mutual duties in obligations — these wereefff@rts of Justinian’s
lawyers to unite the casuistic decision by clasd@ayers into abstract
schemes in such cases when one party fulfilledbtggation towards the
other and expects the other party to act — thoses@icallednnominatus
i.e. real innominate contracts.

It is clear that not even in a situation in whicdmgone openly refers to
Roman law the actual Roman law influence applisst snay be mere mis-
understanding of such a term. Further we shall leepind that the influ-
ence of Roman law could be apply to formal and netaccord, but also
only to formal accord; for instance, let's looktae example of the way of
defining maturity (adulthood) by means of legal .afye opposed to Roman
law which stated that girls became grown-ups aatfeof twelve and boys
at the age of fourteen, Czech urban law preferigtehn age in this re-
spect’’ This example shows us also another problem. Aai®dp society,
even law is being developed and within this contegt shall ask if our
legal order was really influence by Roman law oitikimply get into
certain stage of development and facing the samlelgms it solved it in

67 Certain originality of development of the approasto this principle may be found in the
fact today it is by some explained as general akitigp from own acts. FIALA, J-
KINDL, M. et al., Obcanské pravo hmotnéSecond updated edition. PizeAles Cergk
2009, p. 44.

% KNAPPOVA M. - SVESTKA, J.- DVORAK, J., Obcanské pravo hmotné. Fourth
updated edition. Praha: ASPI 2005, p. 51.

9 Compare VAZNY, J.Rimské pravo obligani ¢ast I-Il., second edition. Brds a S.
Pravnik 1946, p. 11116.

""HORAK, O.- STACHOVA, N., "ein schone iunckfraw ... pey czviéifren alte”. Proble-
matika zletilosti &imskopravni vlivy. In:Acta historico-iuridica Pilsnensia 2007First
edition. Plzé: Vydavatelstvi a nakladatelstvi Al€&nsk, 2008, p. 8499.
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the same way as the Romans. Similar discord waa@jrbetween Sabini-
ans and Proculiarfs.

It is sometime very difficult to find an evidencé Roman law influ-
ence. It is ideal that the lawgiver itself refessRoman law in either positi-
ve or negative wayf. Nevertheless since the first republic we can bae t
the awareness of Roman law has been disappamiimyadays we often
face a situation when Roman origin of certain temas faded away and
the purpose of having such a provision is rathetagxed that it iSa com-
mon institute of continental legal order§’Roman law is usually referred
to as for typical and famous Roman law institdtes.

Roman law influence does not necessarily mearetkattain institute is
provision has either formally or materially takeveq but even a fact that
by gradual development an exemption turns to benaiple may be con-
sidered as Roman law influen@e.

An opposite problem may occur if certain Roman paawision is taken
over to the letter. In spite of the fact that théiuence of Roman law is
crystal clear in such cases, we should ask whétleright or not. As an
example we could mention a provision from the Codlbgresianus, where
it is stated that the minimum amount of 500 gu#der needed so that
a deed of gift could be approved by a court. Thi®ant had been exactly
taken over from Roman law, where the amount of &fl@li was required

" Gai 1,196, also in Inst. Just. |, 22.

7 Ohransky zakonikPraha: Orbis 1950, p. 47, 54, 55 and so. Theoofse refers to “nega-
tive” delimitation.

3 ts role played also language knowledge of the tlaat classical languages were no lon-
ger taught at gymnasiums.

"4 This phrase was used by professor Eli4$ on thee iscluster of bees flown away. Inter-
view with professor Elid$ during the conferenceNmw Private Law held in Prague on May
23, 2011.

S For example contribution of F. Melzer presentethatsame conference; he openly dis-
cussed Roman law roots of liability for a thinga¥wn away or poured out.

SVAZNY, J.,Rimské pravni ideje v @lanském zékoniku a osnoun: Casopis pro pravni

a statni ¥du. 16/1933, p. 174186.
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for that purposé’ However the value of these to currencies was di@me
cally different’® Another example could be liability of an heir testator’s
total debt. Czech law and law of some former Sowegublic is a clear
exemption in this respect. On the other handiingortant to mention that
in Roman law this kind of liability was based ore tfact that right to
succession was not only understood as proprietghy, tout it also had its
religious dimension. As opposed to that, all modewdes stress only the
proprietary aspect.

Nowadays when novelization of the Civil Code isngedften discussed,
one should consider whether a certain institutdl d¥& recognized just
because it was known to Roman law or because aaidak neighboring
countries consider it to be efficient and suitableis fact has already been
pointed out with respect to ABGE.

3.2 INFLUENCE OF ROMAN LAW ON THE LAW
OF OBLIGATIONS ACCORDING TO ABGB —
THE COMPARISON OF SELECTED CONTRACT TYPES

The current legal regulations have adopted manydomental rules,
principles and institutes of Roman Law. These mfices keep their conti-

" HEYROVSKY, L.: Déjiny a systémimského prava soukroméhBourth edition, Praha:

J. Otto, 1910, p. 759, 766.

8 KOSCHEMBAHR-LYSKOWSKI, Zur Stellung des rémisch&echtes im allgemeinen

biirgerlichen Gesetzbuche fiir Keiserthum OsterrdichFestschrift zur Jahrhundertfeier

des ABGBfirst part, Wien: Manzsche k. u. k. Hof-Verlagsd Universitats-Buchhandlung,
1911. p. 231.

¥ This was mentioned already with respect to thefication that was being prepared be-
tween WWI and WWII. VAZNY, J., Pojemédického prava adelnost jeho dnesni struk-
tury. In: Pravny obzoiV1/1923, p. 97103.

8 KOSCHEMBAHR-LYSKOWSKI, Zur Stellung des rémisch&echtes im allgemeinen
biirgerlichen Gesetzbuche fiir Keiserthum OsterrdichFestschrift zur Jahrhundertfeier
des ABGBfirst part, Wien: Manzsche k. u. k. Hof-Verlagsd Universitats-Buchhandlung,
1911, p. 288 et con.
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nuity up to this day in the identical rules, prileis and institutes of mo-
dern codes of law. The legislators adopt the Rob@am institutes, classifi-
cation, principles and terminology (the receptiomhe aforementioned
creates a continuity of Roman Law in the modernesod his continuity
does not impact only on the identical rules, babaln the modified ones.
In those branches of law, wherein the Roman rulegeaneralized and also
still extend or restrict, there is generated apraxttion of the social deve-
lopment and legal relationships being constitutedaciety, because the
Law is being created within society and in its Harfé The Law must react
to the social and economic changes. The Roman thégtaly itself presents
many evidences of those reactions to the sociakhtber human needsis
honorariumand primarily the Corpus iuris civilis. The mogrsficant in-
fluence of Roman Law on modern civil law codificats is the Roman
Law classification and in sophistication of partarulegal institutes. The
fundamental rules or principles, as bases of modedifications (and also
the current ones), are the consequences only dfcikatific elaboration of
Roman Law during the Middle Ages and Modern Tinfegmarily there
are included the scientific schools of glossatonmentators, the histori-
cal school of law and the law school called the $Jswdernus pandecta-
rum.

In the fundamental instruments of Roman Law (atedtpreviously) are
included:

— inviolability of an individual's right to disposé bis own property
— respecting the real will of an acting person anémmce to it
— resistance to a superfluous formalism

Roman Law established also certain fundamentatliines
— contractual — in the meaning of autonomy of the wil
— proprietary
— protection of the weaker party — the women anddchil (eg.
restitutio in integrunor legis actio Plaetoriag

81 BONFANTE, P.,Institucefimského prava(Translated by J. VaZny). BrGsS a S Prav-
nik v Brng, 1932., p. VII.



40 An Introduction to History of Czech Private Law

The classification of Roman Law has been violatgthie scientific ela-
boration of Roman Law, or rather by diverse schools

The Roman Law classification:
- Res
— Personae
— Actiones

Versus (being used also at present time) the Usalemus pandectarum:
- The General Part
— The Property Law
- The Law of Obligations (general and special part)
— The Family Law
- The Law of Succession

The Roman Law principles as we perceive them tedeg not the aims
of Roman Jurisprudence, they actually consist inteseces resolving con-
crete legal issues. Roman lawyers mastered théiameaf abstract rules
perfectly, though that was not their target. Thiagples, currently called
as Roman Law principles, were in the significantt gaeated only by the
scientific elaboration of Roman Law, especiallydmynmentators. We must
perceive the influence of Roman Law as a naturakld@ment of the
European legal culture. Since™&entury the interpretation of Roman Law
has been meant as a dogmatic interpretation ofuk#nian's Law and its
institutes which have been situated in the hisabdevelopment.

Within the scope of the Roman Law of Obligationd &s influence on
the Law of Obligations contained in modern civilwlaodifications, we
should focus primarily on the classification of La#Obligations itself, on
the division of origins of obligations, on the tgpef obligations, on the
object and subjects of obligations, the alternatod termination of obli-
gations and others. In the process of concreteysisabf particular con-
tractual and delictual types of obligations, iniscessary to analyse these
institutes very thoroughly (eg. the real, consehand others). We are not
able to ascertain the Roman Law roots, or ratheretttent of inspiration
and applicability of the Roman Law way of conteripla in the legislative
process, until we do not analyse particular intgy systematic inclusion
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(argumentation ad rubricam and others) in Roman had modern civil

law codifications.
The most expedient method to

discover the exteimgpgiration by Ro-

man Law in modern codifications is a comparisorselected contractual
institutes. For illustration, there are chosen @aarof the Law of Obliga-

tions:

1. The term of obligation and origin of obligation

2. The purchase agreement
3. The loan

Selected institutes are located to a table wheh&rRoman Law text is
placed beside the legal text version of ABGB (bg year 1872) in order to
point out the coincident traits of the legal regiolas.

THE TERM OF OBLIGATION AND ORIGIN OF OBLIGATION

Roman Law

ABGB

Inst. 3, 13 prObligatio est iuris vincu-
lum, quo necessitate adstringimur &
cuis solvendae rei secundum nost
civitatis iura

Now let us pass to the discussion
obligations. An obligation is a bond

law by which we are reduced to the 1
cessity of paying something in com
liance with the laws of our stafe.

lia thing where of a person is obliged
agarry out a performance to somed

Df

p_

Section 859: The individual rights

another.
of

e_

Omnis enim obligatiaut ex contractu
aut ex delicto nascitur

Each obligation shall be establish

sgract or a damage incurred.

either by a contract or by an offence.

Section 859: ...shall be establish
either directly by a statute or by a cg

ed

82 English text from: http://web.upmf-grenoble.fr/tiéTours/Ak/Anglica/just3_Scott.gr.htm

#XII [cited 1/8/2011]
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THE PURCHASE AGREEMENT / EMPTIO-VENDITIO

Roman Law ABGB

Dig. 18.1.2.1 Ulpianus 1 ad saBine| Section 1054: ...The market price shall
pretio nulla venditio est. be assessed in cash.

No sale can take place without a pfite.

Just. Inst. 3, 23, Pretium autem cong- Section 1053: The content of purchase
titui oportet: nam nulla emptio sine pre-agreement is to transfer an object | of
tio esse potest. sed et certum pretiupurchase for a purchase price.
esse debet
Moreover, a price should be fixed, for

there can be no sale without a price; and
the price should be certafff.

In the terminology of Roman Law, the purchase apes# means
a barter of a thing for money. The purchase agraefelonged to the in-
formal consensual contracts which were createdomgensus. The market
agreement was and still is one of the most sigaiti@and applied contrac-
tual types of obligations. The object of purchabke, price and consensus
are its essential elements. In Roman Law, the pgehgreement pertained
to the consensual contracts: the moment of consemswbject and price
causes perfection of a legal act and causes atsaga of the ownership to
a purchaser. The aforementioned principle was dopt@d by ABGB so
that the ownership transferred only by deliverythad thing and not before
§ 1053: Ultimately, the ownership would be acquibyddelivery of a pur-
chased thing. The vendor holds the title untidiéivery.

8 English text from:http://web.upmf-grenoble.fr/HARours/Ak/Anglica/D18_Scott.htm#
[cited 1/8/2011].

8 English text from: http://web.upmf-grenoble.fr/tiéTours/Ak/Anglica/just3_Scott.gr.htm
#XIII [cited 1/8/2011].
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THE LOAN / MUTUUM

Roman Law

ABGB

Dig. 12. 1. 2pr. Paulus 28 ad ed.

Mutuum damus recepturi non eandg
speciem quam dedimus (alioquin co
modatum erit aut depositum), sed id¢
genus: nam si aliud genus, veluti ut p
tritico vinum recipiamus, non erit my
tuum.

Dig. 12. 1. 2pr. Paulus 28 ad ed.

We make the loan called mutuum wh
we are not to receive in return the sa
article which we gave (otherwise th
would be a loan for use or a deposit)

something of the same kind; for if it was

of some other kind, as for instance,
we were to receive wine for grain,
would not come under thishe&d.

.rantundem eiusdem genesis et quali-

tatis”

Section 983: If the consumable thing
srelivered to a person in order to dispg
maf it at his own will but also to b
siabliged to return thing of the sa

-of loan is created.

Section 984: The object of loan shall
either money or some other consum
ofhing.

me

is

but

if
it

Actio de certa credita pecunia — an
action, which is being applied in ca
the object of loan is money

Actio de certa re — an action, which is
being applied in case the object of Ig

Section 984: The object of loan shall
s@ither money or some other consuma|
thing.

an

is a thing.

is
se
2]

e

rguantity, sort and quality, the contrgct

e
ble

be
ble

In Roman Law, the subject-matter of loan is lersdd€livery of substi-
tutable things in determinate quantity to ownersifithe borrower in order

8 English text from:http://web.upmf-grenoble.fr/H&Rours/Ak/Anglica/D12_Scott.htm#

[cited 1/8/2011].
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to use it with an obligation to return the samengitya of the same sort and
quality in certain period of timéantundem eiusdem genesis et qualitatis
The purpose of loan is a consumption of things;etioee the sole object of
loan may be a generic thing and the ownershipissterred. The borrower
undertakes to returim genere(notin specig the thing that has been lent to
him. The borrower cannot be relieved even for iectd! destruction or
loss. The riskpericulumis passed onto borrower at the moment of delivery
and he can be excused assuming only that it wdiddtahe lender also
(e.g. case of earthquake, volcanic eruption, ifhbate sailing on one
wrecking ship).

The conception of loan in ABGB remained essentidiyoted to the
Roman Law pattern. The generic things (things awdey included) re-
mained the only eligible object. Money (coins afgsbabanknotes) as an
object that is applicable for loan is mentioneginvision of Section 986
ABGB.
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4. CIVIL LAW

4.1 WAY TO ELIMINATION OF LEGAL PARTICULARISM
IN THE POST-WHITE MOUNTAIN BATTLE PERIOD

The period of absolutism has an irreplaceable fagmice for shaping
the modern legal system. During this period theattar of legal resources
fundamentally changed, as well as the system akifiaation of the legal
order, content of legal rules, and a number oflleggulations. However,
these changes were not mostly implemented imméyliati¢h the transi-
tion to the absolutistic methods of reigning, bradyally, occurring most
intensively in the period of the enlightened abssiao and its some kind of
legal fading at the beginning of the™®entury. Thereafter they had influ-
enced the way of legal provisions and also the fofrthe particular insti-
tutes until the year 1950, but they have not Iar¢pt their significance up
to the present day.

Absolutism with the codifications brought the gawamce of written law
and thus reduced the space for employing arbigasirof the applying au-
thorities, abundantly developed in the medieval lethe 18 century and
at the beginning of the T&entury the branches of judicial law were alrea-
dy regulated by extensive and coherent codificati@ah whose origination
were the conceptions of natural law. In case af odgulations (ius priva-
tum) the inspirational Roman legal heritage waselyidpplied.

The law of the absolutistic period was definiteBaded towards unifi-
cation, namely in two directions — to unificatiohtbe estate fragmented
legislation and to creation of a uniform systentas¥ for the entire monar-
chy.

The subject of law was gradually ceasing to bepeddent subject and
privileged member of the estates, but it turnetlda citizen who acted in
all relations towards other members of the socstyequal with an equal.
The consideration based on natural law in the spbérpublic law was
opening the way to a constitutional system.
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Namely the enlightened sovereigns endeavoured bal Imeans to
regulate more and more spheres of life of the $p@ed its individual
inhabitants to the smallest details, which led targe quantitative accrual
of new normative and individual sovereign legakadthe unclear arrange-
ment of the legal order, including regulations witlrious territorial scope
(nationwide, common for the Czech and Austrian $arfidr the state of the
Czech crown, for individual lands) and still remagnumerous pre-White
Mountain Battle legal rules in force and effort founiform application of
law intensified the generally felt need of the paildlfficials and court staff
to have the individual legal regulations easily ide in an organised,
well arranged form. Therefore, already since thgirbeng of the 18 cen-
tury, private processors had been compiling thévabal rules into col-
lections and issued them in a printed form. Durdogef's era there was
a fundamental qualitative change when the offic@lection of laws star-
ted being issued for the entire monarchy. It was@ollection of Laws of
Justice. Soon afterwards it was supplemented b tilection of Political
Laws. At the end of the second decade of tHeckhtury both the nation-
wide collections of laws were supplemented by proial collections of
laws for the individual lands. All these collecttohad been issued until the
year 1848.

The first phase of elimination of legal particutan dealt with the
removal of differences between provincial and mipaiclaw, or seigniorial
one. The beginnings belong to the post-White Mauangattle period.
Already in the Renewed Land Ordinance for the Czaoharchy from the
year 1627 the Koldin Code was declared as a res@upplementing pro-
vincial law. In the year 1641 the Appellate Cowmdered the emperor an
expert’s opinion claiming that it was impossible upify provincial law
with municipal one; however, it recommended a gibsy application of
the provisions of the Koldin Code.

A more decisive step in the unification of law inli&mia and Moravia
was not realised until the beginning of thé"I&ntury. The court decree
dated on ¥ October 1709 established two committees, one agur and
the other in Brno, which were assigned to endeafautuniversitas iuris
statutarii durch Combination der Landesodnungenitmén Nachtragen”,
so to induce “uniformity of statutory law by a comdtion of provincial
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ordinances with their amendments”. Either committess supposed to
work independently; however, the Brno one had twdsés report to the
Prague committee, which should subsequently setidrbports to Vienna.
The Prague committee comprised of 15, the Brno dttenof 12 mem-
bers. Both committees consisted of court officialidorneys and council-
lors of both capital cities. In the Prague committhe most important
member was attorney Vaclav Neumann of Puchholates lprofessor of
Roman and canon law at the Prague University, whe appointed the
committee’s recorder. The committees held sesdwite a week and as
reward for their work they were promised an exeesiight to copy the
provincial ordinance, which was supposed to resaih this work, for the
time period of ten years.

After its establishment the Prague committee drpvaylan according
to which it wanted to proceed. The plan was appidyse Emperor Josef |.
and is known under the name “new system”, which digigled into nine
parts: the first part public law, the second authes, courts and their com-
petences, the third court proceedings, the fougthts of persons, the fifth
part property rights, the sixth inheritance lawe geventh law of obliga-
tions, the eighth private criminal offences, araktlbut not least, public
criminal offences.

Both committees continued their work also after abeession of Karel
VI. Nevertheless, they did not work as fast asaill heen expected. Later
their work got totally deadlocked and due to thmyathe first part con-
taining public law had been elaborated until th23L7

It was recognised in Vienna that the delays in wwall been caused by
an excessive number of members in the committemsitis reason the
rescript issued in November 1723 ordered to estalttie post of a reporter.
Professor Neumann was appointed the reporter forthird (court pro-
ceedings) and sixth part (inheritance law). Howeweither this measure
helped. In the year 1738 the work was dunned im y@iVienna. Other
work of the committee was dashed by the war whigké out after the
death of Karel VI. Not until the year 1748 the gawaent recalled both
committees and decided to restore their activiti@wing to the fact that
some members, including Professor Neumann, had thedcommittees
were supplemented with new members. It was nametjeBsor Josef
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Azzoni who was in charge of the section of the mipért (public criminal
offences). In the year 1749 attorney Ganss, who agafgned to process
the law of obligations, was appointed a member.

The propositions elaborated by the Prague commiiee generally
known as Elaboratum bohemicum and the Brno oné&damratum mora-
vicum. However, the result did not live to the esta¢ions. The documents
pre%%red by both committees were definitely insigfit for the codifica-
tion.

4.2 CODIFICATION OF CIVIL LAW DURING THE REIGN
OF MARIA THERESA

New attempts for the unification of law emergedrétation with the
centralisation efforts which culminated in dissmot of the Czech court
office and Austrian court office on whose placeréheere established (in
consequence of efforts for division of the judigidrom administration)
Directorium in publico-politicis et cameralibus, #g supreme authority
for the internal and financial administration, ahd Supreme Court (Ober-
ste Justizstelle). The seat of both authorities iwagienna. The union of
the Czech and Austrian lands was accomplished.

Already in February 1753, based on Maria Thereda&sion, supreme
chancellor Count Haugvic announced to the Suprem&tCGn establish-
ment of the committee for elaboration of a commegal code for the
Czech and Austrian lands which should be callede€dtheresianus. The
committee consisted of the chairman, who was tlee-president of the
Supreme Court Count Oto Frankenberg, and of founibees who were:
Professor Josef Azzoni, chancellor of the Royabdmal in Brno, Jiri
Hayek Duke Waldstetten, councillor Josef Ferdinkiother, and council-

8 About this topic in more detail for example by VEREK, V., History of the state and
law in Czechoslovakia to the year 19#%ague, 1975, p. 276 and following; MALY, K. et
al., History of the Czech and Czechoslovak law to tlae $845 Prague, 1997, p. 153 and
following.
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lor Duke Thinnefeld. Afterwards this committee wagpplemented with
two other members, one from Silesia (Duke Burmgisted the other from
the Anterior Austria (Duke Hormayr).

The committee was summoned for May 1, 1753, butreet managed
to meet, its chairman had died. The president efrdyal representation
and chamber in Brno, Baron Blimegen, was appoititechew chairman.
Brno became the seat of the committee. The openegfing was held on
May 3, 1753. The first decision of the committeesw@separate public law
and thus to focus attention only on private lawrtlrermore, the entire
content was divided, according to the system of &otaw, into three parts
of which the first should contain the rights of g@ns, the second property
rights and the third law of obligations. This défirely resolved that only
the codification of private law will be executedalh Theresa approved
this plan and emphasised the necessity of existehttee same law in all
the hereditary lands.

The original purpose to divide the matter into éhnqgarts was soon
abandoned and division into four parts was apprégirovided that the
fourth one should be court proceedings. Howeveenedhis decision was
only temporary and the committee eventually retdreits original deci-
sion — division of the matter into three partswhs followed by another
systemisation of the matter. The first part waddgigt into 9, the second
into 15, and the third into 14 passages. Everygmessvas further divided
into sections, articles and clauses. The extantrdeats show that the
codification was supposed to contain also peasant |

After the executed systemisation the committeeim&rno in Novem-
ber 1753 (thence also the name Brno committee)gabdlown to work.
The main official was Professor Azzoni (at thatdimlready court coun-
cillor). In October 1754 four passages of the fixatt were sent to Vienna.

In order to review work done by the Brno commitgeaine-member
revision committee was established in Vienna uribderchairmanship of
court councillor Baron Buol, which further consitaf court councillors of
the Directorium and the Supreme Court. It starteerating in April 1755.
The committee felt offended and its work slowed dot#ven a reprimand
from the empress did not revive its work. The resiithese disputes was
dissolution of the Brno committee, and the Viennamittee became the
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legislative committee. Azzoni and Holger were ahligp from Brno to the
new committee. In June 1758 the first part wassfied and work on the
second one began. However, once again the workdatigo as fast as the
sovereign expected. Therefore, at the beginningefear 1760, there was
a change in the chairmanship, i.e. Baron Buol wgdaced by Count
Altmann. Moreover, Azzoni died, and thus court adllor Zenker of the
Supreme Court became the exclusive official.

Neither Zenker managed to accelerate work on tkdication. Never-
theless, despite a lot of difficulties the work the code draft reached its
end in the year 1766. Codex Theresianus was setitet@overeign and
a draft of the introductory letters patent was drawp. However, it was
quite obvious that it was a very extensive, lengitlece of work and in fact
inacceptable for legal practice. The draft of theaductory letters patent
stemmed from the prerequisite that the legislativever belonged only to
the sovereign. The Roman law was to be admittegatipg validity and
the provincial codes were supposed to remain éffecintil derogated by
a new code law. It is interesting that, compareth&ooriginal presumption,
the provision on subjects had been removed fromfitee part, so they
were to be excluded from the operation of the @aidle, and the unifica-
tion of law was not supposed to consider villagéw particular parts were
divided into chapters, articles and subsections.

Despite the fact that right after the completionnairk the draft raised
considerable discomfiture, there was no doubt ithabuld be sanctioned
by the empress. This was especially indicated bydémlings about print-
ing the German text of the code, and the drafteddoeing translated from
Czech to Italian. Simultaneously with the provisightranslations it was
considered whether it would be suitable to esthbtisurts for Codex
Theresianus at universities in Prague and ViennzorAmittee supervising
whether this code was being duly observed waspésmed to be set up.

However, the years 1767 and 1768 had passed arshnmuion had
come. On the contrary, it was decided to reviewthele draft again. For
this purpose the entire draft was submitted tosth&e council to expertise.
At first the opinion that an abridgement of the eaeuld suffice prevailed
in the state council. However, soon afterwardse®italling for a complete
reworking started to resound. Objections of théestauncil were announ-
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ced to the legislative committee, which repliedhivittwo years. At the
same time the state council itself got down to mhng the draft. The
articled clerk of the state council Bernard Hortegs assigned the task to
rework the first part and to give a report abot dmswer of the legislative
committee on objections of the state council. At &md of July and begin-
ning of August 1771 there was held a meeting ontdp& of the draft of
the code, whereas Horten was also called in basdtieoorder by Maria
Theresa. Everything suggested that the draft ofctee as it had been
elaborated by the legislative committee would netdanctioned. When
Maria Theresa then gave an order to stop workinghentranslations, it
was quite clear. The draft became just a pieceitefaty work bearing
witness of the high level of development of the thas jurisprudence;
however, it gave evidence of the incapacity to galiee.

Nevertheless, the work was not completely stoppesh eat this mo-
ment. In November 1771 Horten translated the reacbriirst part of the
draft. It was submitted to a special ministeriahfesence which approved
it. However, the situation started progressing naoté more unfavourably
for the committee. On August 4, 1772 Maria Thegsaroved the rework
of the first part provided by Horten by means détéer addressed to the
president of the Supreme Court, but at the same sime ordered the legis-
lative committee to rework the entire draft abidinghe following princi-
ples;

— itis necessary to express ideas shortly, briefhg to leave out use-

less details;

— it is necessary to eschew ambiguity, unclarity,diess repetition
and circumlocutions in the regulations about whichreasonable
man has doubts;

— itis unnecessary to bind to the Roman law, buthencontrary it is
necessary to lean on decency;

— it is unnecessary to verge on subtleties, but erctintrary it is ne-
cessary to strive for simplicity.

The legislative committee was also assigned to weitk maximal
engagement. Nevertheless, the committee resolvedonbold meetings
every week, and it entrusted Zenker with reworkthg draft. Shortly
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afterwards Zenker was released from his task by dnemittee and Horten
became its official, now already a councillor. Co@inzendorf was ap-
pointed the chairman of the committee and the mgetivere held until
May 1773. The results of the particular meetingsenwsibmitted to Maria
Theresa, who either approved or rejected them. Mewyeher decisions
were not of such nature to help the work of the mithee, and that is why
the work was still dragging on and there was naltaes sight.

On March 31, 1773 the empress Maria Theresa wrtgtes urging to
accelerate the work and expressing hope that taee pf work would be
accomplished within two years. She also emphadisatithe committee
should meet in their total number and its individoeembers should pre-
pare for the meetings, so as decisions could beerbgdvoting. This is
because the committee could make stylistic changgsby a decision of
the majority of votes; however, the changes in eoihhad to be submitted
to the sovereign. The sovereign also ordered toigeca translation of the
first part from Czech into Italian. The work onrsdations was initiated at
once.

At this time Karel (later Baron) Martini, Professafrnatural law and in-
stitutions and history of the Roman law at the arsity in Vienna and
court councillor (later vice-president) of the Seipe Court was called in to
the legislative committee. Moreover, the legislatoommittee was entrus-
ted, besides the codification of the substantivé l@w, also to process the
rules of court.

In August 1776, when the committee had discusseditht part and
major part of the second one, its work was susgkreen though the
committee itself did not cease to exist. What wessreason for this turn?
At the Vienna court the forces, which can be ca#iddersaries of the uni-
fied codification in the whole Habsburg state, lgaihed predominance.
A representative of these forces was the presidethe Supreme Court
Count Seilern who, in his expert’s report for Mafiaeresa, pointed out the
harmful effects of universalisation of civil law lslaiming that'it is a wise
caution of the sovereign who governs a bigger arhotitarge lands not to
implement new systems in all the countries at #imeestime, but to execute
the intended reforms only in one country and toti@i the experience
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acquired in this country so as the reforms couldefiected also in the
other countries’”

The mentioned report made Maria Theresa requirexgert opinion
about this issue from the Supreme Court. It walsagkgted soon afterwards.
Its author was court councillor of the Supreme E€dtmantisek Knight
Keesz. The opinion contained a statement thatsfigance of codes is too
costly. Moreover, the laws should suit the spifitttee nation, its overall
attitudes and morality, as well as the nature efabuntry. Otherwise these
are said to be forced and artificial operationsclhare rarely of a long
duration, namely in Austria it is necessary to dvaniversalism since the
conditions in the particular lands are so differérdt even the property
rights are based on different backgrounds. For rdéson it was, among
others, proposed to dissolve the union of the Czauth Austrian court
office and to connect the judiciary with adminisisa in the lands.

The opinion of the Supreme Court did not move Maharesa to cease
work of the legislative committee, but it causedttiis work got stuck at
the deadlock for good.

4.3 CODIFICATION OF CIVIL LAW DURING
THE REIGN OF JOSEF I

In the year 1780 Maria Theresa’s son Josef || aste¢d the throne. He
could not deny his education in law. He immediatalyved on to reviving
work of the legislative committee. Simultaneoudigised on the suggestion
of the committee’s chairman Count Sinzendorf, heiddal that they would
not be biding time until the entire code was corgale but the individual
parts would be gradually issued as they get acdshgdl. He also started
executing reforms in other fields of law. He aboéid serfdom and decla-

87 A detailed exposition about the preparation of risldheresa’s and Josef's code is pre-
sented, among others, by BAXA, EEpmmentary to the Czechoslovak general civil code
and civil law valid in Slovakia and Carpathian Rettia Vol. |., Prague, 1935, p. 44 and
following.
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red religious toleration. Especially the first betstated two reforms had an
influence on bringing the individual layers of thepulation closer toge-
ther. Besides, the abolishment of serfdom was fsognit also for the work
itself of the legislative committee. Under the reigf Maria Theresa the
committee, as it has been mentioned, left out tes@ge about subjects
from the original programme since it was annoyedhgyvery institution of
serfdom. That time another obstacle on the wayhé¢ounification of law
has been removed. The court decree dated on JU&4 ordered that the
Koldin Code of municipal rights should, until thesuance of a new civil
code, be in force in the matters of private lavo &8 the subjects in Mora-
via and Silesia. This way the unification of mupai law with subject law
was carried out.

Horten, the most important member of the legis@ateommittee,
remained to be its main official, who also elabedathe passage about
marital law. The committee approved it and at thd ef the year 1782 it
was submitted to the sovereign to a sanction. Hewebjections against it
occurred in the state council; there was an inteasistance namely from
the side of high clergy. That is why the empertunreed this passage to the
committee with reference to rewrite it on the badishe rendered objec-
tions. The legislative committee did so almost irdiately, and just a week
later the emperor had the re-elaborated propositamk on his desk. This
time Josef Il did not make concessions to the glamd declared it as the
marital letters patent on January 16, 1783 (no.dfxfe Collection of laws
of justice). This letters patent took away the mahmatters from the eccle-
siastic courts and they were ordered to be resavéide secular courts. Its
declaration caused a considerable stir especiatiyn fthe side of high
clergy. On this occasion the Lower-Austrian proiahg@overnment also
proposed an implementation of the obligatory anérriage. However, the
united court Czech-Austrian office did not agredhwihis proposition
pointing out that by implementing an obligatoryicimarriage the serious-
ness of marriage would be totally buried. In tharccommittee for secular
affairs three members declared for the obligativiy marriage — chairman
Baron Kresel, court councillor Duke Haan and cawwtincillor Stepan
Rautenstrauch, abbot in Broumov. In the state dbunamely Martini was
against the civil obligatory marriage. Based ors ttie emperor sent the
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legislative committee a proposition with a requiestexpert opinion. The
committee declared against the obligatory civil nage.

Besides marital law, Horten worked out also a pgessdoout inheritance
law. This was also approved by the legislative cdttes and submitted to
the emperor to a sanction. It was approved in thiee £ouncil in February
1786 and then declared as a letters patent ofhiiaa®n by inheritance on
May 3, 1786 (no. 548 of the Collection of laws o§tice). This way the
equality and uniform succession for all the estatasfor all the hereditary
lands, including Halic, was implemented. Any estdiféerences were eli-
minated.

In October 1785 Horten finished the entire firsttpd the forthcoming
civil codification. The legislative committee appeal it almost without any
comments and submitted it to the emperor for sanictyj. Compared to the
original draft, rather considerable changes hachb®eade, and also its
content had been reduced. By the emperor’s decfston 2T February
1786 there were ordered further changes which t¢hardttee also imme-
diately incorporated according to Horten’s progoss. In March 1786 the
draft was definitely handed in to the state conemittwhich suggested to
the emperor its approval, which the sovereign adsmlered on March 31,
1786. Then it was handed over to court councillak®Sonnenfels for mi-
nor stylistic adjustments. As late as in OctobeB6l7he unified court
Czech-Austrian office tried to make use of thisonder to achieve a sub-
stantial change. However, based on the state dmurstiggestion the
emperor decided that court councillor Duke Sonrnen@uld be in charge
only of this stylistic adjustment and not any ex@émuof factual changes.
The draft was declared as a valid legal code oreNer 1, 1786 (no. 591
of the Collection of laws of justice). This codesateanslated into Czech by
the articled clerk of the register office and ipteter of Czech language
and Professor of Czech language and literaturkeatimiversity in Vienna
Josef Zlobicky under the title “Wsseobecna Prawathsta. DIj prwnj”.

However, Horten died before the publication of tlégal code, and
court councillor Keesz was entrusted with the dpant for the civil code.
In his further work he used the proposal of theosdcand third parts as
they had been reworked by Horten. Since the ye@8,17ased on the em-
peror's order, members of the Hungarian-Transylarniourt office had
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also been supposed to participate in the meetihtigedegislative commit-
tee.

After the death of Josef Il the committee did natke any progress in
its work. It can be explained namely by its ovedi@ince, besides the pri-
vate law, it was expected to codify also other léganche$?

4.4 COMPLETION OF CODIFICATION OF CIVIL LAW

After the death of Josef Il there was a considerabbak in the work of
the legislative committee. This was the cause ®fdissolution in April
1790. The new emperor Leopold Il formed the Counn@ittee in legisla-
tive matters whose chairman was appointed BarortiMaNone of the
members of the cancelled legislative committee sa@sointed to the new
committee.

Work of the new committee proceeded in quite aed#fiit atmosphere.
Maria Theresa and Josef Il considered themselvabssute lawgivers, so
in the issuance of laws only their will was detreative. However, under
the reign ofLeopold II, in consequence of the geheffort for restitution
of the estate constitutions, the estates of thizithahl countries endeavou-
red to achieve participation in the legislative kwomhese efforts were
noticeable namely in the so-called desideria, wittich the sovereign had
to deal. And so in Bohemia, at least by the coatree dated on Au-
gust 12, 1791, issued as aresponse to the seassied of the Czech
estates’ desideria, the sovereign reassured th&egsh article 2 that they
would always be heard out in case of an issuancehange of the
constitution or such laws that concern the entinentry. And in the Czech
lands really a number of laws issued during thgrraif Leopold Il were
discussed at the provincial assembly and the agvisothority, or more
precisely kind of preparatory commission, was thevipcial committee.

8 More about this topic, among others, by CELAKOVSKJ On participation of lawyers
and estates from the Czech lands in codificatioth@fAustrian civil lawPrague, 1911.
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This way the estates were ensured a participatiotihe legislative work
even though the sovereign still officially remairtecbe the lawgiver.

At the beginning the task of the new committee sy to examine the
laws issued so far from the field of private andhgddaw and court pro-
ceedings and also administration. However, the citieen itself soon
started to consider its task to be a continuatiothe legislative work. At
the same time in the presentation given to therseay® in August 1790 it
declared for the same law issued in all the prasnainless required by
special reasons. Nevertheless, so as the provipaiticularities could be
applied, the committee proposed the sovereignhmguafter a prelimina-
ry revision, the draft, elaborated by Horten andtaming all the three
parts of the civil code, for the opinion to the cuoittees which would be
established at all the appellate courts and whicblavtake in representati-
ves of the estates. Leopold Il approved this pritiposand also ruled that
a unified law should be valid in all the Czech d@eérman lands, and an
exception to this principle could be accepted gmlyviding that the condi-
tions of one or the other land would require somnetielse.

First of all, a reform of the first part of the icode issued under the
reign of Josef Il was prepared. This reform wae alnctioned in February
1791 as an amendment to the civil code. After @msendment the Court
Committee in legislative matters got down to revuagkJosef’s civil code.
The official was appointed to be court councillarke Haan. The proposi-
tion which this committee submitted to the sovamdigJuly 1791 empha-
sised that “there is nothing more harmful to a gawsder, security of
ownership and general internal welfare than fretudranges of laws,
statutes and regulations”, which allegedly “oncaiagbolishes what has
just barely had time to take its roots”. This preiion was approved by the
new sovereign Frantisek |in March 1792. At the sdime the reworked
draft of the first part was declared as approvati@dered to an immediate
distribution to the appellate courts for filing thexpert opinion. Concur-
rently it is reminded that a unified law shouldibglemented in the here-
ditary German and Czech lands and the task ofgpellate courts is not to
criticise the draft, but only to assess whethds ihot contrary with sub-
stantial particularities of the provincial laws.oR¥ssors at the universities
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in Vienna, Prague, Lvov, Innsbruck and Freiburgenvewited to elaborate
opinions of the draft as well.

The court decree from April 30, 1792 ruled to setthe so-called pre-
agreement (intermediary) committees at the apetiatirts in all the lands,
to whom the forthcoming laws would be submitted ¢onsideration. In
Prague the established pre-agreement committeesteth®f members of
the gubernium, appellate court, provincial courgg@e municipal council,
and provincial assembly. According to this decte grovincial assembly
had to send one member and one substitute memlibke fore-agreement
committee. Nevertheless, the assembly did not gf@adnember and sub-
stitute on its own, but, based on a propositiothefprovincial assembly, at
the assembly meeting held on December 10, 179 thas elected a spe-
cial committee, called the assembly committee évision of laws (Land-
tagskommiss on in Gesetzrevisionssachen), comgrigi® members and 2
substitute members. This committee was entrustddanmiasKin the name
and on behalf of the entire estate authority gatdein the assembly to
receive messages from the estate deputies who lshaénd to the com-
mittee for revision of laws at the appellate coattput the result of the lo-
cal dealings, and to consult this matter togethad @0 resolve’ And it
was this committee that sent one member and orstite from its centre
to the pre-agreement committee. This estate depagynot a representative
of the assembly committee for revision of lawspmre precisely the pro-
vincial assembly, but a mandatary, i.e. he recethednecessary instruc-
tions from the assembly committee, which he folldwe the pre-agree-
ment committee. This committee was not independeult,in important
cases it had to submit the matter to the princgssembly for decision,
which was stipulated in the instruction of the pifral committee, accord-
ing to which the assembly committee had to reqaesting from the as-
sembly in case of important matters, namely absstigs regarding the
whole country or about rights or privileges of #states as a whole and es-
pecially an individual estate. It was in fact trstages themselves, or more
precisely the entire assembly, who spoke by thetimotitheir representa-
tive in the pre-agreement committee. Also the deaf the pre-agreement
committee mention only propositions of the estates,of the estate depu-
ties. In this term there is an interesting recdsdut a meeting of the pre-
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agreement committee dated orl* February 1793 on discussion about § 73
of the draft, where we can redtDie Stdande beantragen einen anderen
Text und zwar... Der stéandische Deputierte tritt atierseine Person die-
sen Antrage nicht bei...The provincial assembly was concerned namely
about... so that the civil code would not deviab® tmuch from the
Renewed Land Ordinance.

The Court Committee in legislative matters did nate much about
expert opinions of the provincial committees anghiher took into account
the university Professors’ opinions. But meanwkmiév delays occurred.
The central office for internal administration afigance, Directorium in
cameralibus germanicis et hungaricis et in pubbdiopis germanicis,
started claiming its right to examine the drafteTispute was not resolved
until by the sovereign’s act, who by a ruling datedJuly 21, 1794 estab-
lished at this Directorium a revision committee sisting of administrative
clerks and entrusted it with the task to examing dnaft and to announce
the result, together with conclusions of the ledige committee, to the
sovereign. However, its work was very slow andist jmpeded the process
of preparation of the civil code.

On November 20, 1796 Emperor Frantisek ordered tthatfinished
draft should be send to the provincial pre-agre¢raemmittees for their
opinion. They had two years for it. It was alsoided that the whole draft
of the civil code should be run on probation antlipto force in western
Halic, which had been acquired two years beforeithéhe Third division
of Poland. And thus by a letters patent dated domeey 13, 1797, no. 337
of the Collection of laws of justice, the draft wiasued as the Western-
Halic Code.

The Court Committee in legislative matters coulattsfurther work as
soon as the opinions from the provincial pre-agesg@ncommittees came
in, which took almost four years. In place of BaMartini, who had with-
drawn from the committee due to his old age, tlieiaf was appointed to
be Frantisek Zeiller, Professor of natural law arsditutions of the Roman
law at the university in Vienna, at that time apealfate councillor and later
a court councillor at the Supreme Court. In therye02 the committee
submitted to the emperor to sanction the first pérthe civil code. The
emperor did not give a sanction, but two yearsr late announced to the



60 An Introduction to History of Czech Private Law

committee that he had simply taken it into accotgéanwhile the com-

mittee had been working on other two parts of thaec In the year 1806 it
finished the discussions about all three partsyigeal their revision once
more, and in January 1808 it submitted the accaingti draft of the whole
legal code to the emperor for a sanction. Togetlitr the draft there was
submitted a comparative dossier with the Roman Rmissian Landrecht
and French Code civil. A proposition of the introthry letters patent was
send in as well. The chairman of the committeetestainister Jindrich

Count Rottenhann, submitted his own draft of theoouctory letters pa-

tent to the emperor in February of the same yeaamwrding to which the

validity of the civil code should be restricted pib cases which are not
regulated in the individual countries.

On the basis of some comments of the state coumlcith was reacti-
vated in the year 1808, Emperor Frantisek | orderedper-revision of the
draft, which was effected at high speed, and omiagn22, 1810 the new
chairman of the committee, supreme provincial jubDgg&e Haan, submit-
ted the entire draft to the sovereign for a sanctldowever, the sanction
was held up since there had been taken up dealitigshe court chamber
about proof-reading of several articles regulatoans. The opinion of the
court committee had not come for long, and so thpezor, with an excep-
tion of several articles about which the court cdttee was supposed to
give its opinion, gave the sanction and commantedsuance and initia-
tion of lectures about it at the universities. Téraperor gave the court
chamber atime limit of one week to give its opmidut the dealings
about the disputed articles were protracted. Imtkantime there had been
issued a financial letters patent dated on Febrd@ryl811, and on March
15,1811 the emperor ruled that as its result trevaat changes should be
carried out in the code. The court committee releligainst this decision
claiming that the changes in question should berparated in the intro-
ductory letters patent. The emperor accommodated pgitoposition and
after the final stylisation of the disputed art&clee granted the entire draft
of the civil code a sanction by his ruling datedAqil 26, 1811.

The legal code under the name of General Civil Godell the heredi-
tary German landsAllgemeines burgerliches Gesetzbuch fir die gesamm-
ten deutschen Erblander der 6sterreichischen Mdmaycwas declared
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a letters patent on June 1, 1811, no. 946 of thiecion of laws of justice,
effective for all the lands which formed the Austrimonarchy at that time,
except for the lands of the Hungarian crown. It eanto force as of Janu-
ary 1, 1812%°

4.5 GENERAL CIVIL CODE (ABGB)

As it has already been stated, ABGB was declare@lfdhe Austrian
lands, except for Hungary. By the Austrian lands rfmre precisely the
German lands) were understood all lands of whiehAbstrian monarchy
consisted in the year 1811. If the Habsburg monamtpanded by the
Paris agreements and the congress Vienna conth&cperation of the
code would be extended as well: as it happened Koakow by the letters
patent dated on March 23, 1852.

In the Hungarian lands, according to the cabinetddifom Decem-
ber 31, 1851, the civil code was declared as Validby the so-called abso-
lutistic letters patents, namely the patent fronvé&ober 29, 1852, no. 246
of the Imperial Code in Hungary, Croatia-SloveMajvodina and Timiso-
ara Banat, letters patent from May 5, 1853 in Tybssia. However, after
issuing the October Diploma the previous status nastuted in Hungary,
and thus the basis of the civil law here were thealled resolutions of the
Judexcurial conference. The resolutions made bytidexcurial conferen-
ce did not concern Croatia-Slovenia and Transybjathat is why the
General Civil Code remained in force there.

The code was proclaimed in German language; aiielef the procla-
matory letters patent said that this text was anitbeand that the transla-
tions to other languages of the “Habsburg provihseall be assessed in
compliance with it. The code consisted of 1502ck$ which were arran-
ged into three parts, except for the introductiblne first part from article

8 A detailed list of sources and bibliography is,cam others, stated in tf@ommentary to
the Czechoslovak general civil code and civil lakidvin Slovakia and Carpathian Ruthe-
nia, Prague, 1935, p. 16 and following.
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15 to 284, the second from article 285 to 1341, thwedthird from article
1342 to 1502.

The introduction, which is entitled “on civil righin general”, contains
a treatise of the term of civil law, operation bétlegal code, its interpreta-
tion, etc. The first part deals with private landaconsisted of four chap-
ters. The most voluminous is the second part, wisientitled “on rights to
things” and consisted of an introduction and thehapters. These are di-
vided into two sections. The first section includidgsion of things, provi-
sions on possession, proprietary right and inhaéa The second part
contains provisions on contracts. The third parthef code talks about
common individual and potent rights.

The General Civil Code was indisputably the mogtigicant legal code
issued in our territory. In its time it belonged tte three most principal
European civil codes, besides the French and Geonas. Its perfection
has been proved especially by the time duratidtsaperation. With slight
changes it had been valid in our country untilyear 1950, and it has been
effective in an amended form in Austria to this .day

4.6 CHANGES IN CIVIL LAW IN THE 19™ CENTURY

The revolution in the year 1848 eliminated the ®hdtween subjects
and nobility and signified the arrival of parlamamigm in the Habsburg
monarchy. The perfection of the civil code provedbe true at this very
time. It became apparent that it had outpacedhits, tso no bigger changes
were necessary. The core of slight modificationhjctv still had to be
made, lied in elimination of the nobility’s authtyrito the estate, release
from the peasant land, thus abolishment of theadledat divided ownership
which was included in the original text of ABGB.

Apart from that, the operation of part of the cigidde dealing with
family law was interrupted, temporarily though, asesult of concluding
a concordat with the Catholic Church. Since theirlrégg of dealings
about the concordat the Catholic circles had sait ttondition to imple-
ment the requirements of the Church in the fieldnafrital law. And thus
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by article 10 of the concordat, the legal forcg@uivisions of the civil code
regarding marital relations (chapter Il) was ingtated. Catholic marriages
still had to be subject to jurisdiction of the exsthstic consistory courts
which resolved factually on the basis of ruleshaf tanonical marital law.
The regulations which these courts adhered to waremarised in the
instruction no. 185/1856 of the Imperial Code. Bsimns of the concordat
came into effect in this regard as of January 18ither the legal regime
of adherents to other religions remained untoudiece the provisions of
the concordat indirectly influenced mixed marriatges

At the beginning of the sixties the constitutiolifd was restored in the
monarchy by issuance of the October Diploma andugep Constitution.
At that time the liberal political circles startedfight against the regula-
tions on marital law stipulated by the concordatattumn 1861 the con-
fession committee of the Chamber elaborated a pitipoe which counted
on issuing a new marital law based on the statisdiation in conjugal
matters when keeping the obligatory religious nagei The government
which did not want to surrender the concordat fdernationally political
reasons prevented any discussions about this ptiopos

Changes in the field of family law, or more pretismarital law, did
not happen until the second half of the sixtiese S8amely the legal acts
no. 46/1868 of the Imperial Code., no. 3/1869 of timperial Code,
no. 4/1869 of the Imperial Code, no. 51/1870 of limperial Code, and
no. 128/1870 of the Imperial Code.

Despite the considerable stability of civil law thevas implemented
a significant change. New fields got separated fobrit law, i.e. commer-
cial law and law of bills and notes, which weredapdndently legally regu-
lated — see the exchange order no. 51/1850 ofrtiperial Code and the
commercial code no. 1/1863 of the Imperial Code.
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4.7 CHANGES IN CIVIL LAW AT THE BEGINNING
OF THE CENTURY

At the end of the last century the discussion abegessity of changes
in the civil code became more intense. Unlike trevipus time it was con-
sidered just to amend it. The leading personalitthe programme of
changes in the civil code was Unger, who also saidtie forefront of the
committee which was nominated as “the committedrftiation of prepa-
ratory work on the General Civil Code” in the y&804. Apart from Unger
the members of the committee were Randa, Scheinbstk, Madevski,
and Klein. Nevertheless, their work did not brimgy aesult. Therefore the
Ministry of Justice took charge of this work anétmrated a draft “On
change and supplements to several provisions oGtreeral Civil Code”.
The draft was subjected to criticism, which wasvesly favourable though.
Despite this it was submitted to the Chamber, wlzefiee-member sub-
committee had been set up, consisting of Schey, evsd, Grunhut,
Grabmayer and Czyhlarz who re-elaborated it inyfegssions, so it could
be published in July 1907. It contained 253 arsicle

The work was interrupted by termination of the g@s®f the Imperial
Council, so the government was forced to submitdtiadt again at the 30
session. The Upper House ordered it to the judededmittee and the latter
again to the sub-committee. This one formally atedpghe resolution of
the F'sub-committee, but it subjected the draft to theosd reading, whe-
reas the critical comments from the received exppmions were taken
into account. In the year 1911, after fifteen swssi there was created
a new draft containing 273 articles, which was sittieeh to the Chamber
together with an extensive reasoning report. Thie p@rson managing this
work was J. Schey.

Regrettably the Imperial Council did not managex¢tcept the draft at
its 20" session either, and so the government submittadaiin at the 21
session, i.e. already for the third time. The pdore was the same again.
Firstly the work in the sub-committee, which suliedt it, revised once
more, to a committee member. Besides several stighihges and supple-
ments, the committee espoused the proposition efsth-committee and
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its report, and submitted it to the plenary sessibthe Chamber in March
1912. In the meantime, based on Klein’s initiatitres title of building law
had been singled out, which became an independenba86 of the Impe-
rial Code on April 26, 1912. The rest of the di@hsisting of 264 articles
was accepted by the plenary session of the Uppesédlim December 1912.
However, the draft did not get to the Chamber gbidies before the war.

In the year 1914 the First World War burst out, eithbrought along
new needs enforcing several changes in civil lavd therefore the civil
code went through three amendments in the year$-1916.

The imperial ordinance no. 276 of the Imperial Cali#ges back to
October 12, 1914, by which the partial amendmensisbing of 73 articles
was published, later called th& partial amendment, containing especially
provisions on presumption of death, care for lggaitapable persons and
intestacy.

Less than a year later the circumstances callefiiftirer changes, so on
July 22, 1915 there was issued an imperial ordi@arc 208 of the Impe-
rial Code including provisions on renewal and micdiion of the border-
line (added in brackets: the second partial amentroé the Imperial
Code) consisting of five articles. The amendmeminsd necessary par-
ticularly owing to the war events in Halic.

And finally the imperial ordinance no. 69 of thepemial Code dates
back to March 19, 1916, in which the rest of theeadment to the civil
code was published, containing 202 articles, aeckptill before the war
by the Upper House.

4.8 CZECHOSLOVAKIA DURING THE INTER-WAR
PERIOD

4.8.1 Establishment of Czechoslovakia and Receptidct

The Austro-Hungarian Empire came to an end in 18@8ning the way
for the creation of new successor-states, i.a. l@@ovakia. One of the
first laws adopted by the independent Czechoslawdkorities was the so-
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called “Reception Act® that stated in its Article Il that “all currentrid

and imperial laws and regulations remain valid, tfe time being”. Such
an apparently simple declaration, however, createdry complex legal
situation for the newly established state. In tioatext, it should be noted
that Czechoslovakia came into existence as a cowghie of mainly two
territories each having its own legal history, nntee “historic lands” on

the one hand and Slovakia and Sub-Carpathian Ratberthe other hand.

The so-called “historic lands” (i.e. Bohemia, Madeand Austrian Sile-
sia) formed part of the pre-Great-War Austria ahdstshared its legal
regulations (except for local regulations, of celrsncluding the Austrian
General Civil Code (abbreviated as the “ABGB”) &flL1.

By contrast, in Slovakia and Sub-Carpathian Rutheteirritories acqui-
red from the pre-Great-War Hungary, there was nmoaprehensive codi-
fication of any substantial part of private law.€eF#, particular laws each
addressed particular issues while a major parh@frégulation was still at
that time based on the use of customary law agibescin the worlkOpus
Tripartitum of S&pan z Vrbovce, dating back to 15%4.

In addition, some minor territories were also apeglifrom Germany
and for some time, until 1920, the German Biirgees Gesetzbuch
(abbreviated as the “BGB”) of 1896 applied th&&he Czechoslovak le-
gal system as a whole and the civil-law regulationgarticular, were thus
again uncomfortably fragmented.

% Act 11/1918, Collection of Laws, on the Establigmin of Independent Czechoslovak
State, of October 28, 1918.

%1 Span z Vrbovce, known also in Hungarian as ey Istvan, (146521541) is the au-
thor of Opus Tripartitum luris Consuetudinarii Inclyti ReégAungariae Partiumque eidem
Adnexarum For the latest publication of this work (and flist in Slovak), see z Vrbovce
Opus Tripartitum luris Consuetudinarii Inclyti RagHungariae Partiumque Adnexarum
(translated into Slovak by Erik Stenpien) (2008).

%2 Act 76/1920, Collection of Laws, on Incorporatiohthe HIwin Region, as well as Go-
vernment Regulation 152/1920, Collection of Lawsg®ating the Judiciary and Extending
the Applicability of Laws and Regulations of Prigdtaw Nature and the Administration of
the Judiciary in the Territories Ceded to the Crpstihvak Republic pursuant to Peace Trea-
ties.
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4.8.2 Commencement of Unification and Modernisation
of Legal System

The relevant commentaries from the first half of tlventieth century
confirm that general concepts of private law did differ substantially,
namely that civil law should regulate (i) the rightf persons, (i) righti
rem (iii) obligations, (iv) family rights, and (v) saession rights® Never-
theless, the fragmentation of the legal systemausly posed a number of
practical problems.

The most notable problems resulted, first, fromuagety of languages
used for the official versions of the la#sand secondly from the number
of official and unofficial collections in which thiews were published (if
they were published at all, as in the case of Huagacustomary law).
Czechoslovak legislators therefore attempted téyuhe law for the entire
country and to publish it in the “official statenguage” (which, under the
circumstances, was represented by two in fact iedi@ent languages),
namely in the Czech or Slovak languages. In thigeod, the Ministry for
Unification of Legislation and Administration wastablished as early as in
1919. This Ministry, however, lacked the necessamypetencies and the
unification initiative was gradually taken over tine Ministry of Justice.

% E.g. ROWEK, F., SEDLACEK, J. (eds.)Koment# k ceskoslovenskému vieobecnému
zakoniku obanskému a atanské pravo platné na Slovensku a v Podkarpatské Rart 1,
1935, p. 6587 and 176179; KRCMAR, J., Pravo olfanské. | — Vyklady Gvodnicast
vSeobecnal932, p. 32f.

% The languages applicable were Czech, German, I§lékengarian and Latin, as well as
“the language to be identified by the diet of Sudrfiathian Ruthenia”. The latter formula-
tion evidences the difficulties which the new Czeslbvak administration faced as there
were so many different nationalities, and, impditarbecause of the fact that the area of
Sub-Carpathian Ruthenia was hugely under-develofied. quotation comes from the rele-
vant piece of legislation, which is Act 139/191%llE€ction of Laws, by which the Publish-
ing of Laws and Regulations is Governed (dated l&ck 1919), as amended by Act
500/1921, Collection of Laws, Amending Partiallytisle 3 of Act 139/1919, Collection of
Laws, by which the Publishing of Laws and Regulaids Governed, effective as of
December 31, 1921, and for official translation® ithe Polish and Hungarian languages,
effective as of January 1, 1922.
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Since the original language of the ABGB of 1811 \stit German,’
the Ministry of Justice (already in 1919) first paeed a semi-official
translation into Czech which, in addition to a mesnslation, also incor-
porated some pieces of private-law legislation tiete been adopted out-
side of the Civil Code proper. This translationghaerved not only to sim-
plify the language problems, but also as one ofthps towards the envis-
aged new Czechoslovak Civil Code. As such, thigstedion is also occa-
sionally referred to as the “First Draft Czechoslo\Civil Code” or the
“Hartmann Draft”, using the name of the officialthe Ministry of Justice
sponsoring the relevant works. Given the practicablems the new state
administration faced particularly in Slovakia andJub-Carpathian Ruthe-
nia, many Czech public servants were substitutivey dmployees which
were critically lacking there. In the area of judny, Czech judges, trained
to use the Austrian Civil Code, inclined naturalty use this translation
despite the fact that the civil-law legal systemSiovakia and in Sub-
Carpatian Ruthenia was different from that of thistoric lands”.

Meanwhile, already in 1919, two leading scholamrirthe Faculty of
Law of Charles University, Jan &n& and Emil Svoboda,were entrusted
with producing a completely new draft of the Czestbwak Civil Code”®
In 1920, they invited a number of other scholat, anly from the Czech
academia and legal practice, but also from Slovaki the German com-
munity in Czechoslovakia, to discuss various asp®ftthe new Civil
Code?’

The discussions carried out in a number of sub-citiees centered i.a.
on the question, which pattern to use for the aoptated new Civil Code.
The Austrian Civil Code, quite understandably, gdima superior position
over certain other considered possibilities, nantledy German Civil Code

% Article X of Imperial Patent No 946/1811.

% KRCMAR, J., Pravo olranské. | — Vyklady Gvodnidast vieobecnal9d32, p. 34;
KRCMAR, J., ,Unifikani prace v prvnim desitileti republiky, I. @mské pravo“. In:
Pravnik LXVII/1928, p. 564.

% KRCMAR, J., Pravo olFanské. | — Vyklady Gvodnicast vieobecnal932, p. 34;
KRCMAR, J., ,Unifikani prace v prvnim desitileti republiky, 1. @mské pravo“. In:
Pravnik LXVI11/1928, p. 564.
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of 1896, the French Civil Code of 1804, the SwisalCode of 1907 or
the draft Hungarian Civil Code (never adopted) @3

The sub-committees distributed the works on théshafsthe prevailing
topic. The leading personality in the ensuing wakkimained Jan Kmé&
(who focused on general terms of civil law, on thghts in rem on the
international private law and to some extent alsohe law of obligations).
Other Czech personalities involved were Emil Sv@batentioned above
(who focused on the law of succession), Mirosldet#tr (who focused on
the rightsin rem); from the Prague German academia, Bruno Alexander
Kafka (focusing on family law) and Egon Weiss (fsitig on the law of
obligations and certain other topisc) were alsoived

4.8.3 Draft of the Czechoslovakian Civil Code

The first draft of the Czechoslovakian Civil Codemprising 1395 Ar-
ticles, was completed by the sub-committees andighdal in 1923. In the
same year, the draft was subjected to various egsaussions, both in the
Czech legal context and in the context of the adton between the Czech
and Slovak legal systems: a special revision cotamiunder the presi-
dency of Vladimir Fajnor was established in Bratigl, Slovakia, in
1923% and the Ministry for Unification entrusted Fraet#SRowek with
the final redaction of the works. Moreover, stagtin 1925, the German
text of the draft began to be discussed amongsn&@escholars in Czecho-

slovakia®®

From 1926 onwards, the draft was submitted to pésuevision com-
mittee” which discussed the draft until 19831 The result was published,

% See e.g. ZELINKA, J., ieklad oltanského zékona rakouskétiombcansky zakortesko-
slovensky? InPravnik LXII1/1924, p. 183-189 and 2+230.

% See an anonymous report Reviséasiského zakonika prdeskoslovenskou republiku.
In: Pravnik LXI11/1924, p. 173 and 174.

100 SKREJPKOVA, P. (ed.)Antologie ceskoslovenské pravnédy v letech 1918-1939
2009, p. 230-37.

101 KRCMAR, J.,Préavo olranské. | — Vyklady Gvodnicast vdeobecnd,932, p. 34.
102KRCMAR, J.,Pravo olranské. | — Vyklady Gvodnicast veobecnd,932, p. 3435.
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together with the corresponding explanatory reportier the title of “Draft
Act Promulgating the General Civil Code” and conémi 1353 Articles,
distributed in 4 parts and 45 chapters. It gengfallowed the pattern laid
down by the ABGB of 1811, although certain matteese newly incorpo-
rated, such as collective bargaining agreementstanihternational private
law. This draft was then submitted to various ntires for further com-
ments. The “super-revision committee” resumed work933 and the revi-
sed draft was submitted to the Government in 1@86ch, in turn, forwar-
ded it to Parliament in 1937

4.8.4 Collapse

Having outlined this progress of the codificatiomgess, it should be
observed that given the complex political situatwithin Czechoslovakia
itself, which in a certain way reflected similaioptems in the pre-Second-
World-War Europe, the preparatory efforts faced erous challenges. At
first, some of the invited experts advocated thenaa BGB of 1896 as the
model for the new Czechoslovak Civil Code. Czeddislators, however,
considered this as a step supporting German ligispirations to domi-
nate Central Europe. As a consequence, they pedfédhat the draft Cze-
choslovak Civil Code should follow more closely tegislative pattern of
the Austrian ABGB of 1811% In addition, towards the end of the 1920s,
certain nationalist frictions between the Czechd &fovaks started to
emerge and this too hampered the preparatory Work.

Although the draft reached a relatively advancegestn the process of
becoming law® it was never actually discussed in Parliamentfitsed

103 KRCMAR, J.,Pravo olranské. | — Vyklady Gvodnicast vieobecnd,932, p. 35.

104 KRCMAR, J.,Pravo olranské. | — Vyklady Uvodnicast veobecnd 932, p. 564565;
ZELINKA, J., Preklad oldanského zakona rakouskétioobéansky zakorteskoslovensky?
In: Pravnik LXI11/1924, p. 183-189 and 217230.

105 See, e.g., MALY, K. (ed.)Déjiny ceského aeskoslovenského prava do roku 1945
Praha: Linde, 1999, p. 357; PRAZAK, A., ,Sjednoceniikromého prava na Celostatnim
unifikaénim kongresu pravnikv Bratisla¥” In: PravnikLXXV1/1937, p. 583.

108 MALY, K. (ed.), Déjiny ceského a'eskoslovenského prava do roku 19REaha: Linde,
1999, p. 357.
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never adopted as law. The main reason for thisthagradually deterio-
rating political situation during the 1930s, bottternally within Czecho-
slovakia itself and internationally in Europe.

Under the circumstances, legislative unificatiorCirechoslovakia was
therefore carried out by adopting particular lawidsin the entire country.
One of the most important of such laws was the @wctMatrimony:°’
which, among others, introduced an optional cieihi of matrimony in the
Czech lands whilst introducing an optional religidarm of matrimony in
Slovakia and in Sub-Carpathian Ruthenia.

At the outset of the Second World War, Czechoslavaksintegrated.
Her relationship with her neighbours, except formRaia, had never been
easy. The crucial neighbour was, understandablym@&@ey. Following
January 1933, when Adolf Hitler became Germariy&chskanzlerand
Germany’s adoption of a one-party model controbgdhe Nazi party, re-
lations with the parliamentary multi-party and demadic Czechoslovakia
worsened. In addition, there were approximately r8jBion ethnic Ger-
mans in Czechoslovakia whose attitude towards tbesailles system in
general and Czechoslovakia in particular was by lange uneasy. This
large ethnic minority followed the developmentsdermany very closely
and a substantial part of them was obviously disgas accept the German
political model.

Following the radicalisation of a major part of tBerman community
in Czechoslovakia in the 1930s and the ensuinglicts)f Hitler invited
four European powers to Munich to discuss the sdnan Czechoslovakia
on 29 September 1938. As a result of this meetiregMunich Accord was
signed on the next d&§f and Czechoslovakia was forced to cede vast boun-
dary regions to Germany. Later that year, in Novemthere were similar

107 Act 320/1919, Collection of Laws, Amending Cert&irovisions of Civil Law on Cere-
monies of the Matrimonial Contract, on Divorce, amdMatrimonial Impediments.

1% The Munich Accord was signed by Germany (Adolfiéi}i, Italy (Benito Mussolini), the
United Kingdom (Neville Chamberlain) and France ¢&ard Daladier). It is worth mentio-
ning that the Munich Accord was not signed by Costbvakia itself, and that Czechoslo-
vakia had also not participated in the precedisgulisions.
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cessions in favour of Poland and Hung&rgzechoslovak territory thus
became indefensible and the country gradually tinm¢o a satellite of
Nazi Germany. As a direct consequence of this dgweént, Slovakia
declared its independence on 14 March 1939 anckesief the Czech part
was formally occupied by Germany and declared tio¢cBtorate of Bohe-
mia and Moravi&® within the German Reich, as of 15 March 1939. Sub-
Carpathian Ruthenia was annexed by Hungary in #meesmonth. The
Second World War formally erupted soon after, opt&mber 1, 1939,
when Germany invaded Poland.

Political developments naturally left the codificat attempts in abey-
ance. The last sessions of the Parliamentary catiin committees were
held in the summer of 1938 As a result of the political crisis, Parliament
ceded its legislative powers to the Governmé&ntt was consequently
envisaged that the new Civil Code would be adoptedhe form of
a Governmental Ordinance rather than in the monenoan form of an Act
of Parliament. The dissolution of Czechoslovak@yéver, intervened.

1991n this way, Poland acquired certain minor teriés in the north of Moravia / Silesia and
in northern Slovakia as a result of a forced coneéthe Czechoslovak Government expres-
sed on 1 October 1938, reacting to an earlier Palismatum in this respect, dated Septem-
ber 29, 1938. Hungary gained vast territories @ghuth of Slovakia as a result of the first
Vienna Arbitration Award of Joachim von Ribbentrapd Galeazzo Ciano, foreign minis-
ters of Germany and lItaly, respectively, dated 2évaber 1938.

% 1n GermanProtektorat Béhmen und Mahreiit was established on the basis of the
Decree of thé=tUhrer and ReichskanzleAdolf Hitler of March 16, 1939, published under
No 75/1939, Collection of Laws.

111 see Stenographic Minutes of the National AsseniBbrliament) of the Czechoslovak
Republic 19351938, Chamber of Deputies (in Czech, Poslaneck&evna), 92nd Session
at http://www.psp.cz/eknih/1935ns/ps/stenprot/092dclfilne official internet site of the
Czech Parliament) (March 8, 2009).

12 Act 330/1938, Collection of Laws, on Authorisatiofor Amendments to the Constitu-
tion and Constitutional Laws of the Czecho-Slovap&blic and on Extraordinary Ordering
Powers, dated 15 December 1938 (note the chandje@lofiame of Czechoslovakia). Al-
though Parliament still retained some legislatieavers, such was exercised mainly by the
Government. The Parliament was officially dissolsgtthe President of the Protectorate on
March 21, 1939.
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4.9 CIVIL LAW IN THE PROTECTORATE OF BOHEMIA
AND MORAVIA

On March 15, 1939, the occupation of the Czechddndthe German
army started and a new state entity called “Protate# of Bohemia and
Moravia”, which existed until the end of the Wo¥ar I, was established.
Slovakia separated off from the Czech lands antadet an independent
state (Slovak Republic, also called Slovak State).

Material civil law is a branch of law that, in coarson with the other
branches of law, was not significantly changedriyithe era of occupation
by Germans.

There werale factothree groups of residents in the Protectoratdy ehc
them having a different legal status. In the fgstup were German Reich
citizens, who were the former Czechoslovakian @itz having German
nationality. Germans who lived in the Protectonagre subject only to the
Reich’s authorities and exclusive jurisdiction oér@&an courts. Czechs
were in the second group of Protectorate residemdsn the third group, to
which the racial laws applied and whose member wempletely depri-
ved of legal protection, were Jews and Romahilhus there were two
sorts of law in the Protectorate of Bohemia and av@r — the Protectorate
(autonomous) law, and German (Reich) law. The agptin of these par-
ticular systems of law was usually based on nalityn@itizenship) of the
persons involved. Protectorate citizens were stilgjethe adopted laws of
the Czechoslovak Republic together with the newslgassed in the Pro-
tectorate after March 15, 1939 (governmental decr&eich Protector’s
orders, and executory ordinances of particular 8irgs)***

13 VVOJACEK, L., SCHELLE, K., KNOLL, V.,Ceské pravni giny. Plzei: Ales Cerzk,
2008, p. 423.

114 Generally on the law of the Protectorate, foranse: SCHELLE, K., TAUCHEN, J.,
Grundriss der Tschechischen Rechtsgeschickiiégnchen: Dr. Hut Verlag, 2010, p. 63;
SCHELLE, K., TAUCHEN, J.Recht und Verwaltung im Protektorat Bohmen und M&hr
Munchen: Dr. Hut Verlag, 2009, p. 101.
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After the Protectorate of Bohemia and Moravia hadrbestablished,
certain regulations interfering on property rightgntractual freedom,
family rights and status rights of some groupsitifens entered into force;
these laws were passed in connection with the Irpeissecution taking
place at that time. The citizens of the Protectovatre still subject to the
General Civil Code of 1811 as amended and othédlrlaiv regulation of
the previous period?

The citizens of German Reich living in Protectoratsl to follow the
German Civil Code (BGB), which was significantiffeafted by the Nazi
ideology. Now we will briefly outline the approachthe Nazi legal theory
to private law, for the principles of it were pgrihcluded in the Protector-
ate law and were it not for the defeat of Nazismi9d5, these principles
would be undoubtedly implemented in the legal oafahe Protectoratt?
The Nazi legal theory rejected the existing libexpproach to law and the
famous Ulpian’s “interest definition” of distingtigg between public and
private law. It also refused the distinction betwexeivate and public law
itself, since under this theory there was only eag of law — public law.
Under the Nazi's approach, private law is thus daly of collectivity
(communities). An individual, as a member of a camity has “subjective
rights” only if he or she was granted such righgstite community and
therefore the rights of individuals were limited boinging benefits for
a community. In their treatises, the Nazi theoristgphasized especially the
duties (obligations) that individuals had beforeythoutlined individuals’

115 Generally on the private law in the Protectorat@tCHEN, J., Die Grundcharakteristik
des Privatrechts im Protektorat Bohmen und MéahimenJournal on European History of
Law, London: STS Science Centre, Vol. 2/2011, No.. 563-60.

118 On the Nazi private law see for instance NYDL, ¥4klady nacionéksocialistické
nauky pravni. InPravnik, Vol.78/1939, No. 1, p. 7.; SALJE, P., Blrgerlicheecht und
Wirtschaftsordnung im Dritten Reich. In: SALJE,[Bd.], Recht und Unrecht im National-
sozialismus Minster: Wissenschaftliche VerlagsgesellschafgegReberg & Biermann,
1985, p. 53; TAUCHEN, JZakladni ideologicka vychodiska nacistického ,saukého”
prava jako vzoru pro pravo protektoratmi. Dny prava — 2010 — Days of Law. Sbornid p
spevke: — the konference proceedingmo: Masarykova univerzita, 2010, p. 1720.
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rights™’ Thus the essence of law was not “subjective righit’rather duty
or obligation. An individual was supposed to agiezsally in favor of col-
lectivity, i.e. an interest of collectivity shalkebput before his or her indi-
vidual interest. If an individual did not act invfar of collectivity (commu-
nity), he or she would breach the law, becauserdiwpto the belief of the
Nazi theory, the law and interest (benefits) ofeaxilvity were integral. In
a Nazi state there was no state standing againsdamdual (there was no
public law opposing private law), but rather aniwdlbal was a part of
collectivity, which meant that the tasks of a st@i@lectivity, community)
were also tasks of every individdaf.Based on these theoretical approa-
ches, the Nazi lawyers opposed the German Civie@®@B (Blrgerliches
Gesetzbuchdf 1896, which entered into force on January D01@s a pro-
duct of the liberal approach to law; they rejeasgecially its provisions of
the general part.

Nazis interfered significantly with the Reich’s €ilaw, which was
done especially by means of legal interpretatiorthe-so-called general
clauses, such d@onos moresgood faith, general wellbeing or public inter-
est'*® Notwithstanding that one of the goals of the Nzmity was to elimi-
nate Roman law from the German legal order, massin@nation of the
legal institutes based on Roman law had never tgieoe!® It was
planned to be done by passing the new People’s Qaul&sgesetzbuch),
which was supposed to replace both the German Codle (BGB) and the
General Civil Code (ABGB). Nevertheless, German kad never signifi-
cantly influenced Civil law in the Protectorate.

117 See for instance LEHMAN, H.,Der Primat der Recfiisipt. In: FREISLER, R., HEDE-
MANN, J.W. [Eds.], Kampf fur ein deutsches Volksrecht. Richard Deihh&r zum 75.
GeburtstageBerlin: R. v. Decker’s Verlag, 1940, p. 108.

118 KNAPP, V.Problém nacistické pravni filosofi®obra Voda: Ale€erk, 2002, p. 179—
182; NYDL, B. Z&aklady nacionatnsocialistické nauky pravni. IrPravnik, Vol. 78/1939,
No. 1, p. 18-19.

119 5ee for instance STOLLEIS, MGemeinwohlformeln im nationalsozialistischen Recht
Berlin: J. Schweitzer Verlag, 1974, p. 89.

120 VEGH, Z., Romisches Recht und Nationalsozialisi@gglanken zur Universalitat des
Romischen Rechtes. ldournal on European History of Lawondon: STS Science Centre,
Vol. 2/2011, No. 1, p.2.
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In the era of the Protectorate, the General Ciati€was amended by
the Protectorate source of law only once and it wad944 (Decree
No. 64/1944 Coll.), when the provisions on findeesvard were changed.
This amendment laid down a duty to report to aeetpe authority any
found property of the amount exceeding 100 crowitkinvthree days. If
the value of such a found property was over 10@9vias, the respective
authority was supposed to announce the discovetlyerOfficial Journal.
The period, after which the founded gained rightsige the property that
he or she had found, was reduced from one yearlyatloree months.

In 1940, law of succession was interfered with earee implement-
ing the Act on Limitation of Succession due to Behg against Commu-
nity (RGBI. 1., S. 35), by which the residents bétProtectorate whose Pro-
tectorate citizenship was divested were deprivedigit of succession.
These persons were not allowed to acquire any prgofrem any citizen of
the Protectorate or any German citizen and this applied even to both
these persons’ spouse and children. Moreover tizers of the Protectora-
te could not give any presents to these personghidf provision was
breached and a gift was given or promised, a camiunishment of im-
prisonment for a period of until two years or a mkamy penalty could be
imposed. This law applied especially to the farsili persons that escaped
to foreign countries and engaged in foreign resis&"

The state of war influenced and put extraordinaguirements on agri-
culture, which was connected with efforts to ineseeagricultural produc-
tion. This goal was to be achieved by laying dowatutory lien on out-
standing debts concerning deliveries of fertilizaed, and plantation (de-
cree No. 91/1940 Coll.). Therefore, the State wdarfering with private
law relationships and stated that right of liendoiginatedex lege which
was a guarantee both favorable for suppliers arkingarade easier. The
purpose was to increase harvest production. Crsditad a lien on the har-
vested products from the land belonging to the ttakimg even before the
fruits were detached from the land to secure ttleims based on delivery

121 RONKE, M., Die Anwendung erbrechtlicher Vorscteiftim Protektorat Bshmen und
Méhren. In:Deutsches Rech¥ol. 12/1942, No. 10/11, p. 375-377.
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of fertilizer, seed, and plantation against ownbdders, users, or tenants
of agricultural land. This provision brought a neancept into the legal or-

der of the Protectorate; under this concept, the dpplied even to unde-
tached fruits, i.e. real part of real estate. Sinylin 1942, there was estab-
lished a right of lien for creditors who gave arlo@ processers of flix

(ordinance No. 342/1942 Coll.).

In 1940, the effectiveness of the laws from thecaited “Second Re-
public” targeting limitation of alienation, leasingnd acquiring real proper-
ties (decree No. 80/1940 Coll.) was prolonged. kbao these laws, du-
ring compulsory service, the State was able totlfanitonomy of will” of
owners of agricultural real estate, parcels on Wwhisident housing was
built, and building parcels. Further, it was protad to alienate property
without having an approval of municipal authoritydathis applied also to
leasing and agricultural and forest enterprisesh&un approval was rejec-
ted if it was presumed that the real estate intipresvas to be subject of
mischievous speculation or that the real estatddvool longer be used for
its present purpose. However no approval was neiétleel transaction was
to take place between spouses, between parentseindhildren, or if one
of the parties was the State.

There were significant changes to family law. Thews adapted an
amending decree regarding family law in Februa§3L@RGBI. I., S. 80).
It laid down a new decisive period for presumingitienacy of children;
this period started to run at the time of marridgeen the end of this pe-
riod was changed; it was prolonged from the orig8®® days to 302 days.
Further this decree empowered state attorneys ¢at@elegitimacy of
a child in public interest.

Analogous to the situation in the Reich, Jews wergiected to racial
persecution in the Protectorafé.Since June 1939, they were allowed to
dispose of real estate, easements, or securitiaht kihds only if they had
a special prior written approval by so-called “QObaedrat”. Moreover,

122 MEDEAZZA, J. Judenfrage und Judengesetzgebunguirg. In:Deutsches Recht
Vol. 11/1941, No. 13, p. 674-682.
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under a Reich Protector’'s decrééthey were not allowed to gain property
rights to real estate, undertakings, securitiesl precious things. This
decree also adapted the Nurnberg racial laws, sirdefined which per-
sons shall be considered to be J&t©ver the coming years, there were
issued a couple of Reich Protector’'s decrees opepip of Jews, by which
Jews were forced to report and register their ptgpe

After that, they had to hand over some of theipprty, e.g. stocks and
other securities had to be deposited with bankepd?ty of Jews was
gradually being confiscated and transferred to Gesnin the following
years, there were issued numerous orders to repoperty and register
undertakings of Jews. Moreover, Jews were limiteeineon the field of
monetary policies; they had to have so-called tedk accounts, from
which they were allowed to withdraw only a limitednount of money.
Furthermore they were limited and injured in marlyeo areas®® In July
1941, the Act on Protection of German Blood andn@er Honor, which
prohibited marriages between Jews and “nationasiny German or ge-
nerically related bloo&?®

It is typical for Civil law of the Protectorate thaquality of subjects
(parties) of Civil law relationships was eliminatadd “autonomy of will”
was substantially limited. Persons with Jewishgamére being persecuted
in all areas; they were for instance not allowedstue certain kinds of
goods or acquire property rights over certain thingewish lessees of
apartments were also excluded from the protectgainat termination of
lease (the decree No. 248/1941 Coll.).

123 Reich Protector's Decree on Jewish Property of2Iyri939 (VBIRProt.S. 45).

124 SCHMIDT, Das Gesetz zum Schutz des Deutschen 8lumel der Deutschen Ehre im
Reichsgau Sudetenland und im Protektorat Bohmen Makren. In: Deutsches Recht
Vol. 10/1940, No. 38, p. 1655-1657.

125 MALY, K. (Ed.), Déjiny ceského a slovenského prava do roku 19®Sird edition,
Praha: Linde, 2005, p. 463.

128 Third decree executing the Act on Protection ofr@n Blood and German Honor of
July 5, 1941 (RGBI. I. S. 384).
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4.10 CZECHOSLOVAKIAN SOCIALIST CIVIL LAW
IN THE YEARS 1948-1989

After the social changes, as a result of so-callietbrious February in
1948, it was obvious that also elementary codificategulating everyday
life of the Czechoslovak citizens and organizatiomsst come through
necessary changes. In accordance with these stwalges there were
opened works on new Civil Code and other legal. &dtss process is also
known as a legal two-year plaf.

The legal two-year plan was finished in year 1950ew the Civil
Code® and other legal acts were adopted. It was espe&iamily Code,
Criminal Code, Civil Procedure Code and some otFeom T January
1951 the civil legal relations were under the ratjah of new Civil Code
that was in force for all the Czechoslovak Statent-this day these civil
relations were regulated by old Austrian (in the€epart of the state) and
Hungarian (in the Slovak part of the state) leggutations no more. It is
necessary to add that the Austrian Civil Code f8t1 was abrogated in
1966, because it still regulated the labour-lawatrehs.

The adoption of new Civil Code also meant very intgat change, be-
cause the Czechoslovak legal system abandoned ioflephist First Repub-
lic and began the building up of new socialist etci The questions of
family law were hived off to separate legal actpad.

The elementary principles of newly establishing @meslovak socialist
civil law were founded in the Constitution df 8ay from 19482

127 see BOBEK, M., MOLEK, P., SIMIEK, V. (eds.),Komunistické pravo ¢eskosloven-
sku Brno: Masarykova univerzita a Mezinarodni pobgitky Ustav, 2009, p. 426.

128 Act no. 141/1950 Coll., Civil Code.

129 Constitutional Act no. 150/1948 Coll., Constitutiof the Czechoslovak Republic.
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4.10.1 Constitution of May 9, 1948 and its Influere on the Socialist
Civil Law

The preamble of the most important legal act thet adopted after the
revolution in 1948, the Czechoslovak Constitutistated, that the state
would exist on the principles of public democraegttshould lead the soci-
ety to the establishment of socialism, as an esdge of communism. The
further text of the preamble is dealing with thenier history of the Czech
and Slovak nations, the exploitation of the workatass. This exploitation
should be cleared; the constitution especiallyest#hat the national econo-
my should serve for all member of the society, owlly for capitalists. It
was obvious that the changes of the Czechoslowgt kegulations would
be connected with the ownership of factors of potidn. The labour is
connected with the human and it is impossible émdfer this factor to
someone else. But, if we are thinking of otherdestland and capital, we
have to add that the land and the capital weralivaded to all member of
the society. The land and capital were concentristeékle hands of narrow
group of the richest people. These factors shoelttdnsferred to the hands
of the whole society.

Other elementary principles of the future evolutddrthe civil law were
stated in the art. XII. This article was basedmMarxist model of econo-
my established on the central (controlled by ttege3tplan. The Czecho-
slovak economy in years 1948-1989 was not estaulisim the basic eco-
nomics factors known as an offer, an acceptanceagrice. The elemen-
tary signs of the new socialist central plannecheaay were:

— the nationalizing of the mining and other industnyg businesses

and banking,

- the ownership of land established on the principlat the land

belongs to the working class,

- the protection of retail and middle-sized busiresd the protection

of personal property.

The protection of property was guaranteed by theBaand 9.
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The civil law relations were also connected witheut articles of the
constitution that protected for example personal domestic freedom,
freedom of movement, freedom of expression etc.

4.10.2 The Criticism of the “Bourgeois” Civil Law

Almost every publication from the era of establigha socialist society
had the part dealing with the criticism of the lmois law** This criti-
cism arises from the elementary conception diffeesnbetween the capi-
talist and socialist model of a society. After 1948 Czechoslovak natio-
nal economy was under the control of state. It mesessary to divide the
factors of production again, mainly under the colntf the working class.
The “bourgeois” law was based not on the socialgbership but on the
private ownership.

The first point of the criticism was connected witle private ownership
of the exploiting class. The second was dealindp Wit conception of the
autonomy of will and the third with the differentian of the public and the
private law. The criticism was not against the @ption but against the
usage of autonomy of will and the differentiatidntlee public and private
law. The socialist lawyers argued that the bourgydmiv was only legiti-
mizing the private ownership of factors of prodantiand the exploitation
of the working class by the capitalists.

4.10.3 Civil Code from 1950

After the socialist revolution in 1948 there wetated four elementary
aims of future development of the socialist cisilvt

— to develop socialist property — state and cooperati

— to regulate legal relations between the socialigawizations ful-
filling the central plan,

130 See KNAPP, V., PLANK, K. (eds.)Jcebnice ceskoslovenského ¢dmského prava
Praha: Orbis, 1965.
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- to guarantee the satisfaction of material and calltneeds of the
citizens,

— to bring up new socialist society.

In 1950 the new Civil Code was adopted, it came fotce on i Janu-
ary 1950. It was the first civil code that's aimsma lead the society to the
establishment of a socialism.

4.10.3.1 The Changes in the Sphere of the Owrershi

Art. 100 and the other of the new Civil Code braugéary new con-
struction of ownership. The Civil Code establishieete kinds of the own-
ership — socialist, individual and privafe.

The socialist ownership was understood as a comowarership that
belonged to everybody. At this point the civil lamet the elementary con-
dition of legal relations, the subjectivity of amdividuals and entity of an
organization. Every property must have its indigdcaoncrete owner. It is
impossible to construct the ownership as a propdrgverybody. The term
“society” or “everybody” is not concrete enough arabody knows who is
entitled to dispose with this property. Due to tfast the socialist owner-
ship belonged to the state and cooperative socldty.state was the one
and only subject that may represent the interestseosociety. The prop-
erty under control of cooperative society was atdlmenced by the policy
of the state.

Art. 103 of the Civil Code allowed transferring arpof a national pro-
perty to national or communal enterprises and tasist organizations.
We have to add that this was not a transfer oft iglownership, but it was
only a transfer of the right to use the thing. Tiag¢ional property belonged
only to the state.

The Civil Code also established the individual gmiyate ownership.
These terms are quite similar, but the socialigalleheory didn't allow

131 KNAPP, V., LUBY, S. (eds. eskoslovenské eianske pravo. Il. zvazoknd edition.
Bratislava: Obzor, 1974, p. 21 et seq.
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mistaking them. The individual ownership was notha conflict with the
interests of the society. Every working human whswed to own his
house or flat, his own personal belongings as asBavings from his sala-
ry. But the private ownership was in conflict witle interests of the socie-
ty. The private ownership was dangerous becausepitesented the in-
terests of the exploiting class and the main airthefcivil law was to clear
it. The private ownership was only transitory.

4.10.3.2 Other Changes

The Civil Code from 1950 was also connected witteotchanges but
they were not as important as the structuralisnthef ownership. Some
institutes typical for bourgeois law was also reged by this code, because
it was adopted in time when a large mass of prgpeas not nationalized
yet.

4.10.4 Constitution of 1960

In 1960 a new socialist Czechoslovak constitutias wdopted® This
constitution stated the victory of socialism in €lzeslovakia and changed
the official name of the country — Czechoslovak i8iist Republic. The
national economy changed the aim of its activitnrfrsocialism based on
principle “everybody has to work for society, evsody will get according
to his merits” to communism based on the princif@eerybody has to
work for society, everybody will get according hiseds”. This change also
influenced the development of Czechoslovak ciwil.l# was obvious that
the former Civil Code form 1950 was not correspagdhe needs of a new
developed socialist society. It was necessaryépare a new civil cod&?

132 constitutional act no. 100/1960 Coll., Constitatiof the Czechoslovak Socialist Re-
public.

133 KNAPP, V., PLANK, K. (eds.)Ucebniceceskoslovenského ¢dnského pravaPraha:
Orbis, 1965, p. 106.
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The constitution from 1960 defined the socialistividual and private
ownership. The private ownership was also tolerbtegdnly in accordance
with the principle that nobody is allowed to explomeone other.

4.10.5 Civil Code from 1964

On 8" December 1960 the session of Central Committé@zethoslo-
vak Communist Party was held. This committee detidebegin works on
preparation of new civil code that should bettewvedhe modern socialist
society. This works were finished in 1964 when dloé no. 40/1964 Coll.,
Civil Code, was adopted. It came into force &ripril 1964.

4.10.5.1 Preamble of Civil Code and the Elemgraimciples

The preamble was an inseparable part of the new Cide. It continu-
ed older rules stated in the constitution from 196t preamble stated:

“In the Constitution of the Czechoslovak SociaRgpublic are intro-
duced the main directions of development of ouiesp@and personality of
human. It is a ground of total and new regulatidrredations in the sphere
of socialist production and labour and in the spghef personal demand of
citizens.

The development of central planned socialist prtida¢ consistent
attitude to the elementary principles of democragatralism in the sphe-
res of production and effective enforcement of @isokiety interests in the
production of socialist organization need new regioin that is included in
the Economic Code respecting the development ofi¢éking.

The economy of socialist society is based on thawamn socialist pro-
perty production means. The quantity of satisfacté material and cultu-
ral needs of citizens are generally depended ordéwvelopment of socialist
economy and on the labour contribution of eaclzeiti

The Civil Code arises from the unity of socialisbomy and from the
correspondence of interests both of society anzkecis. It qualifies the per-
sonal property as deferred from the common propanty protects it as the
one of the most important means of citizens’ neatisfaction.
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The main aim of the Civil Code is to set and deffivgerights and duties
of citizens and organizations rising in the sphepésatisfaction of mate-
rial and cultural needs, to protect these rightsthky are exercised in
accordance with the interests of whole society, tangdminister to consis-
tent abidance of socialist rule of law in the ciglations.

The provisions of the Civil Code aspire to streegihg of socialist
economic and other social relations and to get daher anachronisms in
people’s minds. These provisions help to make tondi for changing
socialist relations to communist.”

This preamble fully influenced the elementary piptes* of new
socialist civil law that were listed in the artViH:

“l. The socialist social structure is a ground a¥i¢:law relations.

II. The constantly growing social production basedsocialist common
property is the mail source of the citizen’s baséeds satisfaction. Every-
one is obliged to diversify, to strengthen and totgxt this kind of pro-
perty.

lll. Satisfaction of material and cultural needsaitizens is mainly pro-
vided by remuneration for work in accordance wighquantity, qualify and
social importance. Redistribution is provided ateast in accordance with
the capacity of society and with the social impoce of the needs.

IV. The main aim of socialist organizations is &isfy the material and
cultural needs of citizens. The citizens partioipit direction of the activi-
ties and in control of performance of tasks.

V. Not only reciprocal subject’s rights and dutles also the rights and
duties to society arise from civil-law relations.

VI. The performance of subjective rights and dutresst be in accor-
dance with the rules of socialist society.

VII. Nobody is allowed to abuse his rights agaih&t interests of socie-
ty or fellow citizens and also nobody are allowedetirich himself at the
expense of society or fellow citizens.”

134 | AZAR, J., SVESTKA, J. (eds.Pbcanské pravo hmotné Praha: Panorama, 1987,
p. 21 et seq.
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This list is different from the lists of privatewgrinciples that are know
from the era of first Czechoslovak Republic. ltngossible to find princi-
ples of equality, autonomy of will etc. These elatagy socialist principles
were used in the process of application and inéeéagion of concrete provi-
sions of Civil Code.

The main problem is connected with the principldamart. V. As it is
known from the general legal theory, the rights dntles from the legal
relations arise only to participants of this redatilt is impossible to affect
other subject negatively. So, the problematic qaess how the relation
between two citizens, between citizen and socialiganization or between
two socialist organizations may affect the socieggpectively who is to
society.

4.10.5.2 Participants of Civil-Law Relations

The elementary civil-law terminology had changedhe TCivil Code
from 1964 didn’t recognize the individuals as natyrersons and legal en-
tities any moré® The individuals were called as citizens and tigallenti-
ties were called as socialist organizations. Tinen tegal entity was used
only by art. 488.

4.10.5.3 Structuralism of Ownership

Also the Civil Code from 1964 recognized the sadstaindividual and
private ownership but the definitions (due to ridested in the constitution)
were not as precise as they were in the Civil Goata 1950.

The individual ownership was defined in art. 123set. Things that
were in the ownership of the state might be transfiefrom the state to
individuals or they might be entrusted to the iidlixals. Also people’s
work might be a source of their property, but itanbe only the work for

135 | AZAR, J., SVESTKA, J. (eds.Pbcanské pravo hmotné Praha: Panorama, 1987,
p. 25.
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the whole society. The property acquired from ttleeosources (except of
presents, inheritance etc.) was not protected dYath.

The individual ownership consisted of thing of datiee and personal
use, one-family house, holiday homes etc.

The other things were in the property of state.

Private ownership was also possible but it was geieed as provi-
sional.

The right of possession was not regulated by tlvd Code. This insti-
tute as well as positive prescription was adoptegbar 1983.

4.10.5.4 Personal Use of Flats, other Rooms atatdss

The material and cultural needs were not satisfiggt by the personal
owned property, but also by the property ownedHsy dtate>® The Civil
Code (in accordance with the art. 152 et seq.}ledtthe state to entrust
the property to the individuals. The typical thireythjected to personal use
were for example flats, other rooms and estatasetins that these persons
were not owners of the thing but they were entittedse it.

The typical notes of this trust were non-limitedipé and payment. The
body that was entitled to decide whether the parsazialist ownership
(flats, living rooms, garages or ateliers) woulddpgrusted to the individu-
als was local people’s committee. When the contratween this body and
the individual was signed the individual was eatltto use the thing and
obliged to pay for it. The trust of estates wasampetence of district peo-
ple’s committee.

The institute of personal use was revoked at tiginbéng of 90’s and it
was changed to ownership or tenancy.

138 KNAPP, V., LUBY, S. (eds.)(eskoslovenské elanske pravo. Il. zvazoRnd edition.
Bratislava: Obzor, 1974, p. 75 et seq.
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4.10.5.5 Services

The Civil Code from 1964 didn’t recognize the tygliobligations as
they are known from today’s legal regulations. Eh@bligations were
known as services that were provided by socialigamization. The main
aim of socialist organization was to satisfy matieaind cultural needs, so
citizens were entitled to use these services.

But the activity of socialist organizations was tteg only way of satis-
faction of material and cultural needs. The Civildé from 1964 adopted
the regulation of civil help. In accordance witle tArticle 384 et seq. citi-
zens were entitled to use the help of other cidzdar example it was
possible to do something for someone else, to homoney from someone
else or to help other with something.

4.10.6. Changes after 1989

After important changes in Czechoslovak societgraf®89 it was obvi-
ous that the Civil Code also needed changes. Ttienah economy was
based on central planning under the control ofestet more and it was
necessary to adopt an absolutely new legal reguldktiat will allow a na-
tional economy based on market.

The participation in collective companies (also emthe control of sta-
te) was newly recognized as free and independemeéns that nobody
was enforced to take part in collective compan@sore.

137 LAZAR, J., SVESTKA, J. (eds.pbcanské pravo hmotné.|Praha: Panorama, 1987,
p. 60 et seq.
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5. BUSINESS LAW, LAW OF BILLS
OF EXCHANGE, AND ECONOMIC LAW

5.1 PREHISTORY OF BUSINESS LAW AND LAW OF BILLS
OF EXCHANGE

a) The beginning of business law which, to saynitpdy, regulated the
relationships of those being permanently engagepraaluctive or com-
mercial activities trying to achieve gain, shoutllboked for in municipal
law and guild’s articles; guild’'s regulations gowed business until the mid
—1800s.

At the beginning of the second half of the ninetbe®ntury, regulation
of business issues in the Habsburg monarchy wesdiavn in numerous
laws. The provisions of the General Civil Code wire basics. Neverthe-
less after the revolution of 1849-1849 had beeeatefl, and in the era of
Bach'’s absolutism, new provisions were adaptegedally those of Bills
of Exchange Act of 1850, the Act on Associations1862, the Act on
Firms and Companies of 1857 and the Act on Prateaif Hallmarks and
the Act on Protection of Templates, Models, andugtdal Products of
1858. In 1860, another important law was passdue-Aict on Stock Ex-
changes and Brokers.

b) Until the end of the seventeenth century, tlygilaion of bills of ex-
change in the Kingdom of Bohemia was based praigtioaly on legal
customs. In 1651, the municipal council of Slezgkatislav had issued the
Bills of Exchange Act, which the two following aat® bills of exchange
used as a model. The last one of them, enacted 18, lhad become the
core for regulation of bills of exchange in Bohemaities (the Emperor’s
rescript of 1717). Nevertheless this line of depeient was stopped in the
early 1740s due to the loss of a large part okRile

In 1763, in order to unify the Czech and Austriawd, the uniform
Bills of Exchange Act was passed. Based on this &slystem of bills of
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exchange courts and mercantile courts was setufuridamental elements
were Land Bills of Exchange Courts and Mercantitei®@s whereas in Pra-
gue and Brno, there were established courts ofappble entire system
was headed by the Supreme Court seated in Vigfina.

5.2 CODIFICATION OF BUSINESS LAW AFTER 1862

In the late 1850s, on the basis of the German Genétion and with
help of Prussian experts, codification preparatwoyks started. In 1862,
they were implemented in the legal order of theterespart of the monar-
chy, which was done by means of the General BusiGesle (No. 1/1863),
which dealt with rules of commercial relations aagital companies?

As for business law, the concept of business desvi(business) had
a little different meaning from the common meangigen to this term by
spoken Czech, which considers business to be artyaege of goods for
money or switching goods. On the one hand, the imgamas narrower,
and on the other hand, it was wider. In light & Business Code (the Sec-
tions 271-273), practically only transactions ofibessmen (or merchants,
in terms of the Code) were considered to be ofrfassi nature and thus
“business”. There was an exception for speculgbwechases (purchases
made with a view to reselling the goods), acquirgapds by means of
speculative purchases (speculative sales), takieg iasurance for a fixed
premium, maritime loans and operation on stock amghs, which were
always understood as business. Further, in therglenederstanding, also
non-commercial activities stated in the Section,278. bank and currency

138 This topic is discussed in more detail in texttmok the Czech history of law or eventu-
ally in older Czechoslovakian textbooks on Czeabtnvatian or Austrian history, introduc-
tory passages of text books on business law, orl#eEUS, V.,Zdomaceni smeheného
prava a p@atky prava obchodnihd?raha, 1959 or MALY, K.Ceské pravo v minulosti.
Praha: Orac, 1995.

139 From the Czech commentaries, see: DOMINIK, R., IKNK, K., Obecny zékon
obchodni platny v historickych zemicfeskoslovenské republiRraha: Vladimir Orel,
1927.
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exchange operations, commission agents, shippidgtiransportation ser-
vices, publishing services, operating storagesgewsmsidered to be of
business nature. However it applied only if thesgvidies were done “in
traders’ way”, i.e. repeatedly and with the intemigain profit. Moreover,
all contracts concluded by businessmen if regartiiedr line of business
and did not involve real estate, were also so-gdilesinesses.

The term of “businessman” (merchant) was cruciabfefining the term
of “business”. Businessmen were those who concliediness” in the
abovementioned meaning, i.e. for instance compamiedsistrials, traders
dealing with their goods, owners of commercial Ifies (sales centers,
colonials, stores in which industrial goods werlgl setc), i.e. businessman
sensu strictoand restaurateurs, bakers, stock brokers, bankersers of
currency exchanges, forwarding agents and publsfdrese activities had
to be carried out in their own name, repeatedly witld an eye to making
a profit.

Businessmen that were registered at businesseegisere called fully-
fledged (enrolled). Only the fully-fledged businessn were entitled to
have own business name; they also had to keepds@obusiness books
and their disputes were dealt with before speaalts, whose lay judges
were being chosen from the fully-fledged businessmd limited liability
companies were registered in the business re@sigralso the business-
men that exceeded a stated amount of a genergleoras income tax had
to be registered there.

The lawgiver created a concept of capital compasuethat undertaking
in industry, agriculture, commerce and other areas easier, as more per-
sons could assemble and either run businessehéogat at least provide
funds for it. In the Business Code, there were igions on public compa-
nies (the Articles 85-149), special limited parthgps (the Articles 150—
172), special limited partnerships with shares @hticles 173-206), joint
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stock companies (the Articles 207-249) and silantnerships (the Articles
250-265)-

5.3 DEVELOPMENT OF BUSINESS LAW
AFTER THE PASSAGE OF THE BUSINESS CODE

After the Business Code had been passed, as fotdaelaws, only the
relevant provisions of the confederate act of 1&52ained in force, but as
time went there were more and more new laws enacted

The coalition act of 1870 included provisions omtela and in 1875
a new Act on Stock Exchanges was passed, followeal diock regulative
of 1899 and the Act on Insurance Contracts of 19h& Act on Coopera-
tives No. 70/1873 was also of significant impor&an€ooperative move-
ment was progressing from 1840s. After the confdider patent
No. 253/1852 had been adapted, cooperat{ifes-profit and economic
associations”)were being established under and regulated byAttisThe
Act of 1873 characterized them as self-help astoom with open mem-
bership, whose purpose was to support trades andassof their members.
We can agree with the old handbook thtiteyy are associations, whose
members try to achieve together such results tiet tould not achieve as
individuals.”™*! First there were disputes over whether they wegallenti-
ties or not. The idea that they were legal entipesvailed and it was
claimed that they can get rights and bind themselaequire property and
otherrights in remand act a party before court under their names. Adt
stated that the confederate patent of 1852 didappty to cooperatives
whereas application of the confederate patent 67 Mas excluded by its
own express provision.

140 The most famous Czech discussion about businassIANDA, A., Soukromé obchod-
ni pravo rakouskéPraha: Vysoka Skola aplikovaného prava, 2008 ¢daeg to the original
print from 1908).

141 prakticky advokatl., Kniha Il., Praha: F. Strnadel a spol., p. 104.
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At the beginning of the twentieth century, the Act Limited Liability
Companies No. 58/1906 was adapted. It took oven titee German law the
modern form of collective undertaking. Limited liity companies con-
sisted of individual legal entities and were regjist in business registers.

After the new republic was established, businessviid in the Czech
lands and Slovakia had to be not only unified, dsb modernized. Prepa-
ratory works on a Business Code were slowed dos/a, @nsensus on the
complex concept of regulation of private to be fdunhus the Ministry of
Justice decided that a commission on unificatiowsiness law be esta-
blished. Nevertheless this effort had not matemali until 1929. Despite
the fact that it helped prepare a draft of a newifess Code, which was
published in 1937, the draft had been neither dedited nor adapted.

As for the first laws of Czechoslovakia, we willttoe new rules on
publishing entries from the business register (887/1919 Coll.), which
started to be published in tli&entral Announcerwhich was being pub-
lished in Prague. One of the most significant mezsin the area of busi-
ness law was that application of the adapted Aarsifct on Limited Liabi-
lity Companies (No. 58/1906 Coll.) was extende&kovakia and the Car-
pathian Ruthenia. This eliminated the significaandicap of the busi-
nessmen from Slovakia and the Carpathian Ruthesithe Hungarian law
did not recognize this form of companies. The naw odn publishing con-
tract of 1923 (the Act No. 106 Coll.) was very imjamt as well, since pub-
lishing contracts were not regulated properly by thd adapted Austrian
laws. The same reason — inadequate regulation dyadapted Austrian
laws — stands behind the passage of the new Attsamance Contract of
1934 (the Act No. 145 Coll. on Ensuring Claims loé insured in Private
Insurance and on State Supervision over Privatardmee Companies).
Private insurance, especially life insurance, iasoe against fire, and
against damages caused by burglary, accident mseira&ar insurance of
liability for damage, car insurance and agricultursurance, had been
regulated especially by the Act No. 501/1917, bettye new Act was pas-
sed. Nevertheless the old act had entered inte flust partially and thus
its provisions were not complex. The purpose of Aw¢ No. 111/1927
Coll. on Unfair Competition was to ensurenos moresn economic com-
petition. The Act stated that any behavior of apetitor that iscontra
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bonos moresind capable of causing damage to other compe(itugsSec.
1) shall be looked on as unfair competition. Moeg\the Act laid down
the following: deceptive advertising, incorrect afieation of origin of
goods, palliating, misusing company brands, etc.

Further interference with business law is conneetguecially with the
efforts to overcome the consequences of the deepoetc crisis of the
early 1930s. It resulted in passing the Act No./1933 on Cartels and
Private Monopoliegthe Act on Cartels). As opposed to the previaggif
lation, it allowed that cartels be established. &fnithe Act on Cartels, the
cartels were agreements of independent entrepreneymeans of which
the parties made a pact to limit or eliminate fteepetition, especially as
for production, sales, terms of trade or pricegwan rates if the purpose of
such a contract is to gain power of a particularkeia There could be just
one-shot cartels, established only for a singld. déavertheless there were
cartels of permanent nature, based on an entitersysf agreements. The
new act stated that cartels shall be registered;hwiliould allow authori-
ties to check and eventually regulate their ae#isit The checking was
done by the State Statistical Office. As for theldofor regulation, there
were cartel commissions and cartels court. Nonesisestate could inter-
vene only if the cartel endangered public interest.

5.4 CODIFICATION OF LAW OF BILLS OF EXCHANGE
IN 1850, 1928 AND 1940

The Bills of Exchange Act of 1850 (No. 51/1850) wagpared with
a great deal of help by the Prussian experts amarilginal text was elabo-
rated by these experts. Austria accepted it, gied to join the single Ger-
man customs and commercial area. It remained cefontil the end of the
Habsburg monarchy, as the pattern, which had bespmaped in 1913 as
a result of the international conferences held agii® in 1910 and 1912,
was neither deliberated nor adapted.

Bills of exchange provided creditors with great aabage, because the
courts were very fast with regard to bills of exaotpa issues. There issued
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orders to pay, which stated that a debtor shall lpayor her debt within
three days together with costs of the proceedirig®. bills of exchange
were even tradable and thus the creditors wergvetido transfer them to
third parties by means of endorsements.

After the Czechoslovakian Republic had been estadd, the need for
unification of the distinct regulation from the €helands and Slovakia and
the Carpathian Ruthenia was rising. Moreover, i waeded to implement
the outcomes of the negotiations that had takecegla Hague shortly be-
fore the World War 1. The first proposal, which haglen prepared by the
deputy Alois Rasin in 1920, was set aside aftébdedted by the constitu-
tional committee. Prior to that, the National Asbgmabolished the privi-
lege of military officials, who were not allowed become bills of exchan-
ge debtors.

The Czechoslovakian regulation of bills of exchamges originated in
the late 1920s and in so doing it was kept in ntivad “global” legislation
on bills of exchanged had been planned on thenatemal level. The
original idea that both of the acts on bills of leaiege would be unified was
rejected and the new model was based on the axilggislation and the
exiting loops were to be eliminated by setting wguiable combination of
both existing laws. The National Assembly approiteat the end of 1927
and it was published under the No. 1/1928 &éIProfessionals accepted
the new law very positively and it was even disedsabroad. It was even
proposed that the new law would be taken as a ntodile international
conferences preparing a uniform bills of excharge a

The international negotiations on the new unifoitis lof exchange act,
which was initiated by the League of Nations, culated at an internatio-
nal conference that took place in Geneva in 198@. Geneva conventions,
including a proposal of the Uniform Bills of ExclggAct, were approved
there. Nevertheless the needed amendments to lhillsobf exchange had
not been deliberated by the Czechoslovakian paelirand a new Bills of

2 The author of atemplate to the Act, FrantiSek &y published also a commentary
(ROUCEK, F.,Ceskoslovensky zakon &m’ny. PrahaCs. Kompas 1928, 1932; andové
ceskoslovenské pravo &necné. Podrobny systérRraha: Statni tiskarna 1927, 1931).
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Exchange Act was passed in 1940 as a governmestedel No. 111/1941
Coll., after the Protectorate of Bohemia and Maxakad been establis-
hed*®

5.5 BUSINESS LAW IN THE PROTECTORATE
OF BOHEMIA AND MORAVIA

Especially the adapted Austrian “General BusinesdeC (AHGB —
No. 1/1863 RGBI.), which remained in force, wasighificant importance
for the citizens of the Protectorate but the citz®f the German Reich
who stayed in the Protectorate had to follow then@® Business Act of
1897 (RGBI. 1., S. 219).

The economy during the occupation was characten#edalia as tran-
sition from peace economy to warfare economy,dlmost all industrial
production started being aimed at military matefidalthe German army??

During the war, the State interfered with the lak$&usiness law signi-
ficantly. Based on the requirement of public ordied with respect to state
of war, Minister of Justice was entitled to setitsrio and reliefs of duties
laid down in business laws. This applied especitilya duty to publish
final accounts or some entries into business regigovernmental decree
No. 312/1942 Coll. on Relief of Compliance with Bwess Laws). More-
over, trading of stock was also heavily regulatgdhe State and securities
that were not sold at the official stock exchangeld not be sold for more
than what their price was at the Prague stock exgdhdt was not possible
in the Protectorate to buy stocks or any other ritgesi from anyone else
than financial institution (governmental decree N&7/1941 Coll. on Tra-
ding Securities). In 1941, the Uniform Bills of Erange Procedural Code,

143 K nému ROUWCEK, F.: Nové ceskomoravské pravo smeché. Praha:Ceskomoravsky
Kompas 1941; andBraktické srane’nictvi a SekovnictvPraha: A. Hubalek 1941.

144 VOJACEK, L., SCHELLE, K., KNOLL, V.,Ceské pravni giny. Plzei: Ales Cerzk,
2008, p. 352.
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which brought the legal order of the Protectordtser to international law
of bills of exchange, entered into force. The UmifoBills of Exchange
Act, approved at the Geneva conference of 1930arheca part of the
Protectorate legislation (governmental decree N&/1941 Coll.).

There were also laws on establishing mandatorglsairt the Protecto-
rate, which served as a ground for merges of tloeniakings seated in the
Protectorate and cartels from the German Reich pfineiple of autonomy
was suppressed by placing a duty to report thein@mic situation on en-
trepreneurs. Thus the Reich authorities were edtitb control prices,
stock, and performance of Czech undertakings amm 939 the under-
takings were not allowed to set prices for theodurcts themselves. A new
authority called the Supreme Price Office was distadd to set up prices
of goods and services and to check compliancetivthofficial prices:*

Economic alliances started to be abolished in I#88Peven mandatory
organization of the Czech economy, according tar@erinterests, was or-
dered. Ministry of Industry, Business, and Trade wmpowered to estab-
lish, liquidate and have merged the existing ecao@itiances and meddle
with their bylaws. There were established so-cadledtral alliances (total
number of seven), which were divided into four sobgs (governmental
decree No. 168/1939 Coll.). As from 1941, all baaksd financial institu-
tions were mandatorily organized in three econognmups organized in
so-called Central Alliance of Finance (governmenl@tree No. 114/1941
Coll.). Even agricultural production was subjectedegulation and Minis-
try of Agriculture, playing the major role, managi@ production so that
food-supply would be ensured. All producers andidra in agricultural
commodities had to participate in so-called mdiamtes according to their

field of activities'*®

In cases where it was demanded by the public istieMinistry was
able to appoint fiduciary or sequestrator and thEsons were in charge
of managing the respective undertaking. Sequestvezds even entitled to

145 Governmental Decree of May 10, 1939 on EstablishBuperior Price Office
No. 121/1939 Caoll.

148 MALY, K. (Ed.), Déjiny ceského a slovenského prava do roku 19@&ird eddition,
Praha: Linde, 2005, p. 485.
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act on behalf of such an undertaking and was resiplento the Ministry.

However all extraordinary acts concerning the utadémng, e.g. leasing,
had to be preapproved by the Ministry. The ownethefundertaking was
entitled to receive part of the profft.

With respect to forced labor under German ruleretiveere established
certain reliefs for some fields of private law i844. It was for example
suspension of period of limitation or bans on tfamsations from joint
stock companies into limited liability companiesi@idter of Justice’s de-
cree No. 228/1944 Call.).

Analogous to the Reich, Jews were subjected talrpersecution in the
Protectorate. They were not allowed to lead aret labt even own enter-
prises and securities. This property and propefrth® Protectorate’s citi-
zens was often transferred to the hands of occapaht were trying to
take over the economy of the Protectorate. As fatettakings of Jews,
Reich’s Protector was entitled to appoint a manggentroller) who was
controlled and supervised by hiffi.

5.6 INDUSTRY, COMMERCE, AND TRADES AT THE END
OF FORTIES AND IN THE FIFTIES

In a situation where the socialistic political pestof the National Front
aimed at a transition to centrally planned economymerous transfers
were carried out shortly after the war, i.e. carditon of property of ene-
mies, nationalization, and revision of the firgtdareform). After February
1948, these changes were followed by the secomgg sthnationalization
and new land reform. The nationalized undertakike® on operating as
so-called national enterprises.

147 Governmental decree of March 21, 1939 on Admiaiiin of Economic Undertakings
and Supervision over them No. 87/1939 Coll.
148 Reich’s Protector decree on Property of Jews oéJ1, 1939 (VBIRProt. S. 45).
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The nationalization that took place after Februaffected especially
owners of such undertakings that, as of Januarg,1188d been giving jobs
to more than fifty personé? Nonetheless as for the industrial sector, which
was a sector on which special emphasis was pldlbedule of fifty em-
ployees did not apply and all undertakings beloggim this sector were
nationalized. Hence the State gained ownershifhaset undertakings. In
December 1948 another stage of nationalization fake and non-state
railroads, all public transportation including flavand aerial was nation-
alized as well. The existing credit unions and sgvibanks were trans-
formed into a network of branches of the State I8g@/Bank.

The process of nationalization in the Fifties exisebthe framework of
the nationalization acts and therefore at the drtb48 there were almost
none private undertakings employing more than tywemployees. At the
end of 1940s and in the 1950s, most of trades tigdin the socialistic
sector and a large number of craftsmen started imgprior industrial or
construction companies. Other craftsmen were beérguaded and forced
to join craftsmen cooperatives or communal entsegri Retails and hotels
and restaurants became a part of state comme@asumer cooperatives
(Jednota). These measures created serious proldbecesise demand for
craftsmen exceeded supply and thus citizens weceddo use illegal ways
to satisfy their needs.

Shortly after February 1948, both the existing ameénded interven-
tions in economic relationships were reflectednia Constitution of 1948,
new planning acts, and laws passed during the fesa-oalled legal two-
year period, and especially in the Civil Code, & on Economic Con-
tracts and State Arbitration, the laws on orgaiinaand operation of state
enterprises and the Act on Uniform Agricultural @ematives (JZD).

149 Especially the Acts No. 114 and 115/1948 Caoll.
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5.7 THE ABOLISHMENT OF BUSINESS LAW, LAW
OF BILLS OF EXCHANGE AND THE BIRTH
OF ECONOMIC LAW

Business law did not exist as an independent brafdaw anymore
after the so-called “middle” Civil Code No. 141/IBas passed. While it
was being prepared, a special commission that avadgal especially with
commerce and undertaking issues was establisteedulitcommittees pre-
pared new provisions on patent law, trademarksaiuebmpetition, com-
panies register, intellectual property, joint st@tmpanies, law of bills of
exchange and checks, insurance contracts, publiaggs, securities, for-
warding and transportation agreements, civil assiocis, and powers of
attorney for undertakings.

It was further crystal clear that the business lasues be connected
with civil law issues. The internal organizationtbé commission showed
that some institutes and institutions of business Wwere no longer taken
into account and that they should be simply abetistOn the grounds of
the new legislation, most companies establishedrdowy to provisions of
business law were abolished as well. There was amyexception that ap-
plied to joint stock companies.

The role of the joint stock companies was now raga by the Act
No. 243/1949 Collon Joint Stock Companiels was based on well-estab-
lished principles and their organization and operatvas under strict
supervision by the State. The existing companigsem those that were
engaged in international trade and internationalvéoding, had to apply
for state permit and approval of their bylawst Mvas required by so-called
public interest, the supervisory body, i.e. thevaht Ministry, was empo-
wered to abolish any joint stock company. The Asbatated that it be
possible to transform the existing limited lialyilitompanies into joint
stock companies. However an approval by the State nequired. If such
a transformation did not take place in the statebd of time, these com-
panies were dissolved and entered into liquidatiorthe situation of the
socialistic economy, the joint stock companies wesed in the area of in-
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ternational trade. For instance, the joint stockganies were Centrotex,
Chemapol or Strojimport.

The text of the Civil Code included only severatitutes that had been
deliberated in the special commission. Others wegulated by special
laws. Thus, in the following years, the regulatiohrelationships con-
cerning production and trade was fractionalize® imtimerous particular
laws. These laws may be classified into three gso&pst it regulation of
economic planning, second regulated role of natienterprises and orga-
nizations of economic management and the thirdlaégd the economic
relationships, which had been originally includespecially in the Act on
Economic Contracts and State Arbitrage of 1950 sé&haree independent
but also intertwined flows of legal regulation pedirtogether in the prepa-
ratory works on the economic code and originatiédna independent
branch of economic law in the middle Sixties.

At the end of the year of 1950, law of bills of Baoge was newly
shaped. However the lawgiver connected it with lagun of check law,
which was carried out by means of the Act No. 19501 Coll. This Act is
still a part of the existing legal order althouglihas been amended several
times.

5.8 REGULATION OF ECONOMIC PLANNING

In connection with the two-year economic plan, vahieas announced
for the years of 19471948, the National Assembly enacted the first five-
year economic plan (No. 541 Coll.) in 1948. Sucitgdalfillment of gen-
erally realistic goals of the five-year plan wastdibed by crucial refit of
the plan in 1951. The party leadership decidedke this step due to wor-
sening international situation. The Czechoslovakkeonomy started to be
more heavy industry oriented and aimed at militarpduction. Such
a fundamental structural change was possible dnlg aost of stagnation
in other sectors. Consequently there were troubitssupplies of all kinds
of goods. One of the results of the worsening egoaaituation was in-
creasing inflation. The monetary reform of 1953aféd many citizens and
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caused major protests, which led the new partyelesip, led by Antonin
Zéapotocky, to partial changes in the economic spheg. less administra-
tive pressure and passage of annual plans on gewreld of economy for
1954 and 1955. These plans were focused on stiwlizand increasing
development of standard of living.

In 1955, the economic situation was partially diadil and the party
leadership returned to five-year planning. The sdceconomic five-year
plan was again aimed at the development of heasysiny, but only in
relatively acceptable extent. In 1957, the extengjkowth was exhausted
and the centralistic way of leadership got intgisragain. The party bodies
tried to solve the problem by partial decentralmaf the operative man-
agement of economy. They accepted more often amd eftective appro-
ach to economic tools, based on the law of valwen(costs, price, profit,
etc.) The “khozraschet” (it is a term for econorbiedget used in Soviet
Union) was supposed to mitigate the former volustiar management,
which ignored the fundamental economic principldsvertheless the re-
form remained at its beginning, because it was oeflected in the new
regulation of so-called supplier-customer relatiops, which was done by
the Act No. 69/1958 Collon Economic Relationships between Socialistic
Organizationsand in regulation of industrial subject and threanagement
by the amendment (No. 67/1958 Coll.) to the ActNational Enterprises
and Some Economic Organizations of 1955.

The third five-year economic plan for the periodl66+1965 was con-
structed badly from its very foundation and thissvane despite the fact
that many economists had warned against unreatisjactives of this plan.
Thus it had to be repealed in 1962 and, as it veexe chine years before,
they started making only annual plans. The paragdeship first tried to
find solution in new centralization, but in the wmlid Sixties, the leaders
agreed with preparation of new economic reform. dimeomes of the pre-
paratory works were reflected fRrinciples of Advanced Management of
National Economy’'in 1965. Liberal economists were able to includmes
positive approaches in it, even thought the conogptanned economy had
to be complied with. It applied especially to thatss of particular eco-
nomic subjects.
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In the period of so-called rebirth process (Prafeing), the party
economists embodied their ideas about the futuaelihg the economy into
the action program of the Communist Party of Czslth@kia and propo-
sals prepared for congress of unions. They wamtedntinue with freeing
the directive planning, increasing economic resijtility of undertakings
and more active use of instruments of market ecgndvaluation of un-
dertakings was to be based on real economic effapability of evaluating
deposits and investments. Even employees were sego gain influence
over managing bodies in their undertaking. An emghavas also placed
on using the findings of science and engineerirggifig international trade
and liberating cooperative agriculture from cenweders. Nonetheless it
was not supposed to mean that the plans and stat®mic management
be suppressed; it was to harmonize the particotarasts of certain sectors
and undertakings. The advantages of “socialisticketaeconomy” and
central planning were supposed to be merged imthisconcept>°

The concept of “Prague Spring” was however logrdfie August inva-
sion of allied forces. The advent of normalizatlad led to crucial rejec-
tion, abandonment and even criminalization of th@nm program of the
late 1960s. In 1970, the party bodies preparechenditve-year plan, which
was supposed to overcome the frustration connesitdthe occupation.
Economy was again subject to hard central managemaem though it
took into account some needs of citizens. Thugpthe was focused espe-
cially on increasing their standard of living arglfar this objective it was
almost satisfyingly achieved. However the effodsnicrease effectiveness
of production failed and backwardness of applicatdscientific results in
practice, which was characteristic for the wholentw period, was more
and more apparent. Economy got into deep structuisis in the following
period.

The new reform program of 1987 was supposed tafsetway to pros-

perity. It was called th@rinciples of Reshaping the Economic Mechanism
in the CSSRIt was based on the concept of 1968. One couyldhst this

150 5ee: MENCL, V., HAJEK, M., OTAHAL, M., KADLECOVAE., KiiZovatky 20. stoleti.
Swtlo na bila mista v naSichgfinach. Praha: NaSe vojsko, 1990, p. 296 et con.
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new attempt to overcome stagnation by means ofoame in socialism
comparatively radical, preceded the collapse ofwhele pre-November
regime.

5.9 NATIONAL ENTERPRISES AND ORGANIZATION
OF ECONOMIC CONTROL

National enterprises, as new subjects of manageaientustry started
to be formed already in the period of 194548. They had already been
mentioned in the Decree No. 100/1945 Coll. andr thiitute was announ-
ced by a governmental decree in 1946.

After 1948, their legal status was changed on tloeirgds of passage
a whole series of laws and decrees in 1950 (No-103 and 108 Coll.)
The first and most important of them was the ActNational Industrial
Enterprises, which was followed by a newly issu¢atuse of national
enterprise (the attachment to a governmental dddoeel05/1950 Coll.).
The new regulation was based on the Civil Codeeumdhich there were
no doubts that national enterprises were — to icegatent- independent
subject, which were in charge of managing statpemnty.

National enterprises were established by relevanisters after such an
intention was discussed with the minister of firarithey were being ente-
red into register of enterprises. Only directoened by CEO (the Act did
not take into account the former board of diregtarsre entitled to act on
behalf of such enterprises. General directoriesyliich similar national
enterprises were associated, were being establishadelevant minister.

The role of the national enterprises was, as it la@sdown in a way
typical for that time in the Section 2, toontribute with their production
according to plan to increase of national wealthdao level up material
and cultural standards of workers and strengthea tower of working
people.” They were supposed to operate on the groundseofotfowing
principles: planning, efficiency, participation aforkers in management,
efficient combination of centralization and decalnation, personal liabi-
lity, elasticity of management, motivation of workeand periodical
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checks. In bylaws, there was stated the principleeomanent growth, un-
der which an enterprise was to improve its managémpermanently and
improve its management and organization in all iptsswvays and set
higher and higher goals. National enterprises fatid a company plan,
which also included a budget. They were allowedlitpose of the state
property that administered, but were not allowedlienate it. Their finan-
cial needs were covered by the State (the Act R4/1B50 Collon Finan-
cing National and Communal Enterpri3e$his applied also under the new
Act No. 106/1951on Lay Out of Financing the National and Communal
Enterprises which connected the national and communal erisapr
directly to the state budget. Thus the budget hecbime a fundamental
state financial plan.

Regulation of the status of national enterprise$9%&0 had however not
acquitted well and thus it started to be modifigdamendments and new
special laws. In 1955, the National Assembly adhpt@ew law on natio-
nal enterprises and some other economic organiedim 51 Coll. This
Act outlined particular principles of establishmenrtganization and opera-
tion of national enterprises. It also empowere@évaht ministers to issue
statutes within its framework which would lay dowdetailed rules for par-
ticular sectors.

The basis of the regulation was however still samilo the existing
state. The Act emphasized that national enterpriismsonly acquire rights
and get obliged if it is connected with fulfilmeat their tasks. Otherwise
such acts would not be valid. It also underlinee phinciple of planning
and even workers were supposed to participategipgpation of such plans.
Management of an enterprise and its organizatiatepartments was
always assigned to a single leader, who, while ngpkiis decisions, was
independent, but was still supposed to take intmwtt “broad partici-
pation of workers” associated in particular uniofisapproved by the go-
vernment, ministers were entitled to establistusttthat associated several
enterprises with relating line of business or algim® which associated
such enterprises whose activities were supplemeoatrcurred. Moreover
they were empowered to establish some sales arglysomanizations if
needed. The Act also placed an emphasis on tedfinalaevelopment.
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However not even this regulation of the status fmdling of national
enterprises lasted for long. It was significantlsnemded by the Act
No. 67/1958 Coll. during a partial reform of mamagieconomy in 1958.
The problems of the existing operation of natiogatierprises were shown
in the objectives of the novelization and in thiemded ways to its achieve-
ment. The goal was to enhance the economic levalaofagement of natio-
nal economy by certain measures, such as highécipation of workers
in management, increased liability of undertakif@stheir products, etc.
The most visible organizational change that had dweught by this Act
was that productive economic units (PEU) were éistedd. As opposed to
the former units, there were given more authorityoa the operative mana-
gement of enterprises. They were led by particManistries or district
National Committees with regard to certain sigaifit issues. The finan-
cing of national enterprises was regulated by tbeNo. 83/1958 Coll.

At the end of this part, we should not forget tontien the bodies of the
state (economic) arbitrage, which were establighethe Act No. 99/1950
Coll. on Economic Contracts and State Arbitrage’baslies of brand new
type”.! The system of arbitrage bodies was later set puhé Act No.
47/1953 Coll. and after that by the Act No. 121/A%oll. Further organi-
zational change took place after the Czechoslowald@deration had been
established (the Act No. 139/1970 Coll.).

The task of the arbitrage bodies was to bring dmtssin disputes bet-
ween socialist organizations (pre-contractual, pedary, etc). As opposed
to courts, they were obliged to follow not only Bvibut also the core prin-
ciples of economic policy. Thus they were suppdsechake sure that na-
tional economic plans predominate over the padicoines and that the
tasks stated by a state plan of the developmematbbnal economy by
achieved.

151 OEHM, J.,Hospodéska arbitrd? a arbitraZnfizeni.Praha: SPN, 1973, p. 5. For more
on this issue see: KLIMES, Rjospodéska arbitraZ a jeji funkcePraha: UK, 1983 or
LUKAC, M., Hospodarska arbitraZ v systéme organov §tamrvy. In:Arbitrazni praxe
Vol. 1973, No. 4, p. 114 et con.
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5.10 ORGANIZATION OF INTERNAL
AND INTERNATIONAL TRADE

The regulation of the status of national entergrised other companies
was connected to laws on organization of internadlé¢, which was in-
cluded in the governmental decree No. 3/1953 ©allEnterprises of State
Business. The status of enterprises of state lassivas very similar to that
of national enterprises.

The organization of international trade was reguaby the Act
No. 119/1948 Collon State Organization of International Trade antetn
national Forwarding Under this Act, Ministry of International Tradeawss
empowered to issue an ordinance stating which eftiterprises that had
been engaged in international trade or internatifomevarding shall be na-
tionalized. Moreover, it was entitled to establisw enterprises of interna-
tional trade and these enterprises were registdrdibtrict courts and were
allowed to act as independent legal entities disgosf state property.

5.11 ECONOMIC RELATIONSHIPS

Regulation of the obligations emerged in econom@aavere substan-
tially different from those of civil law. Their ptes did not have full con-
tractual freedom, as their tasks depended uponoetonplans. Superior
bodies were thus entitled to order that they eintercertain contract or that
contractual terms of a concluded contract be cténBarther, they were
allowed to terminate contracts that had already lmemcluded. Economic
relationships and the obligations arising out @nthwere therefore based
not only on contractual basis, but also certainciaff measures, arbitrary
decisions and other facts. The interference of achtnative bodies with
contractual relationships of course limited legat@inty of the parties. Re-
gulation of economic issues, including obligatiaid not respect the prin-
ciple of equality, as it preferred socialist orgaations.



108 An Introduction to History of Czech Private Law

The foundation of regulation of obligations of swiEt organizations
was included in the Civil Code, especially the Bect31 para 2, Sec-
tions 211, 212 and 251. They breached the prinapt®ntractual freedom
in favor of enforcing public interest. The firstopisions contained the core
interpretation rule for an expression of will imgant for fulfilling eco-
nomic plan: it stated that interpretation shall pbmwith the tasks arising
out of economic plans. It was laid down in the Bec11 that a single
economic plan was one the causes of originatioohtiations and the
Section 212 contained framework provisions on etoambligations. Un-
der this Section, a single economic plan was suegddoy contracts ad-
justed to the needs of economic planning and, mveredhe economic
bodies had the power to assign a particular olitigeb a party. The Code
therefore changed administratively the content aafnemic contacts if it
was needed for compliance with a single econon@o.prhe second para-
graph of this Section stated that as for econorbligations, the provisions
of the Civil Code shall apply secondarily. Neveltiss the application
could be avoided by different regulation, i.e. ésample even a mere ordi-
nance or a decree, which “was carried out veryngft€his practice got so
far that“there were even ideas that the contracts are my& needed*

The Civil Code also included regulation of somditates of the former
business law. Nevertheless their practical use neaghat often because
they lost their purpose in the socialist economy.

The obligations between the enterprises of sotisdistor (and the state
arbitrary) were first precisely regulated by thet Ato. 99/1950 Coll.,
which despite having been passed prior to the Cigidle, was based on the
same concept. This issue was newly regulated lmwergmental decregn
Economic Contractslo. 33/1955 Coll. It differentiated between franoek
economic contracts, which stated who and with wlamah to what amount
shall conclude particular contracts, and the palarccontracts themselves
that defined the details. Aside from these congrattte enterprises were
allowed to conclude direct, seasonal, short-terch @her contracts. Spe-

152 Both quotes are fromCAPEK, K., Predmit a systémieskoslovenského hospasiéého
prava.Praha: Academia, 1984, p. 133.
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cific contracts for the construction industry waglldown by the legislative
measure No. 6/1957 Coll.

The partial efforts to reform the economic spharethie period of
19571958 resulted into more complex regulation of ecwicorelatio-
nship, which had been already included in the Aot BI9/1958 Coll.on
Economic Relationships between Socialist OrgaronatiThis Act repea-
led both preceding laws, but continued to rely ecosidary application of
the Civil Code, whose application however was moatrower due to the
complexness of the Act. It regulated not only thlationships originated
by means of a contract but also those emerging fr@asures issued by
authorities, findings of arbitrations, caused dagajc. The socialist orga-
nizations had to cooperate with one another ang kach other while
working on the planned tasks. With respect to jtstesn of planned econo-
my, contractual freedom was limited because it s@®etimes requested
that a party conclude a contract. It also estabtishumerous particular
contractual types for specific situations, whichlirded detailed conditions
of delivery from which neither of the parties couéviate. As for the
supplies of goods, it also regulated so-called c&paontracts, which were
supposed to be a foundation of a long-term relahgnbetween suppliers
and their clients and to stabilize their contractakationships.

5.12 PASSAGE OF THE ECONOMIC CODE

The Economic Code No 109/1964 Coll. emerged asudtref the exis-
ting state, in which economic relationships weigutated just by means of

partial laws with subsidiary application of the Ti@ode!*®

The idea that economic relationships shall be @uliind thus a basis
for an independent branch of law and a scientifid pedagogical disci-
pline be laid down was brought by the Central Cottaaiof the Commu-
nist Party of Czechoslovakia at the end of thei&xtSome proposed that

153 Koment# k hospod#skému zékoniku a k zakonu o hospskié arbitraZi.l. A.,B., II.,
1. Praha: InstitulCSK VR, 1971.
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economic law of obligations would be included i t6ivil Code, which
was being prepared at that time, and supportetisioapproach (for insta-
nce Viktor Knapp* emphasized that economic law of obligations was of
a special sort and included only certain deviatifvom the general law of
obligations. In the end, however, the concept ofirfga an independent
regulation in an economic code prevailed. It basedhe belief that the
relationships between socialist organizations, twere regulated by the
Economic Codé3® were of different nature frortsatisfying material and
cultural needs of workers"which were regulated by the Civil Code. The
Economic Code was something extraordinary even dmtvthe countries
of the Soviet bloc, as there had been no similadassed in any of them.

The Economic Code summed up, classified and needylated the
relationships emerging both there where the sysieplanned economy
was in place and at the activities of socialistapigations except such
relationships that were regulated by other laws sag Civil Code, Labor
Code and the Code of International Trade. It coedisf Preamble, Princi-
ples of Economic Relationships (the Articles I-¥)hich were important
for interpretation and application of the followimpgovision of the Code
and twelve other parts. The lawgiver laid set det principles of planning
and financing economic activities, economic systaml also some rela-
tionships between the leading bodies. It also oetlprovisions on organi-
zation of economic activities, status of the sdsialrganizations, their ope-
rations and obligations and their liability for boling the stated duties.
Moreover, there were provisions on payment anditcreltionships.

154 Compare: KNAPP, V., K otazce systérweskoslovenského socialistického prava. In
Stat a pravo IVPraha: Nakladatelst@SAV, p. 207-218.

15 A textbook from that time readespecially the area of planned sales relationsHies-
ween the socialist organizations{STUNA, S.,Hospoddské pravo.Praha: Orbis, 1966,
p. 8). For more on that see: OEHM, Jékhlik poznamek o fednetu a systémueskoslo-
venského hospo#égkého prava. INPAUC — luridicg 1965, No. 2, p. 163-176.
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5.13 PRINCIPLES OF THE REGULATION UNDER
THE ECONOMIC CODE

The initial principle of the national economy waluded in the first
Article of the Economic Code. Under that Articlagtnational economy
was a uniform unit run by the Communist Party omdbeof the State
according to the principles of democratic centrali©neness was assured
by the existence of a single economic system basea single economic
state policy and a system of planned managemerdtafnal economy. The
main tool for running the economy was the state glhdevelopment of
national economy (the Article Il). Further, all besl and socialist organi-
zations were obliged to make their best to achitsvgoal (the Article VI).
The state plan of development of national econoray eonnected with the
planned acts of the particular parties of legaheoaic relationships.

The legal economic law relationships were suchasoelationships that
were regulated by norms of economic law and thatewsmerging in
planned economies and at socialist organizatiodsttaa relationships that
were closely connected with or derived from thetmeif subjects were: the
State, the bodies of economic management, sodiatjanizations and their
lower organization departments or bodies, someriat®nal organizations
and state (later economic) arbitrage. The enterpriggistry was very
important for ensuring legal certainty, becauseartgnt facts regarding
socialist organizations were being entered in rgadizations engaged in
international trade were registered in a speciaptér.

The Socialist organizations, which we the fundamepart of national
economy, were independent economic and legal esitifihey were also
capable of being engaged in legal economic (bt cilgl and labor) rela-
tionships. Their economic activities were basedaotommon socialist
ownership (the Articles Ill, IV and V). The Act alglifferentiated between
state, cooperative and society socialist orgarimatilt was typical for the
State organizations that they were establishedhéystate, which let them
administer some of its property (national asséikg cooperative organi-
zations administered the property of their memiaeis their own property
(in socialist cooperative property). The societgasrizations administered
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their own property (property owned by socialistisgcorganizations) and
similarly to cooperatives.

The economic obligations could, as it had beenreefariginate on the
grounds of all kinds of facts, especially econogwatracts, planning acts,
unilateral legal acts of socialist organizationgpfdy orders), and measures
by managing bodies or economic (state) arbitragkebaaach of duties of
socialist organizations. In the introductory prawis, the lawgiver high-
lighted as the most important tool of mutual coagien between socialist
organizations when fulfilling the planned tasks #h@nomic contracts.
Together with that, it emphasized that the progrietiability of socialist
organizations for breach of law (the Article VIII).

The economic contracts were bilateral or multilatézgal acts of socia-
list organizations concluded for fulfilment of &p or in connection with
other forms of economic cooperation of socialigtamizations. There were
contracts on preparation of supplies, supply (zesbn) economic con-
tracts and other contracts or agreements betweganiaations. The con-
tracts on preparation of supplies included a prerthat future supply con-
tract be entered into. Thus, these contracts ateatduty to enter into
contract later. The supply contracts were being@rext into by organiza-
tions for a supply of goods, work or other formomoperation. Their fea-
ture was that they were originated at the momerdggoéeing on essential
terms. On the contrary, other contracts or agre&neould only supple-
ment the economic contracts and there had to begesement about the
entire content. While entering into economic cortsathe socialist organi-
zations were bound by the tasks of the nationah@mic plan. The obliga-
tions arising out of these contracts could be chamgeven abolished by
a decision made by a superior body or economitraga.

The lawgiver included the principle traditional plamation about parti-
cipation of workers in managing national economyl &ime principle of
subordination of the resort, enterprises’ and law@rest to the interests of
the whole society between the other fundamentatiplies (the Article IX
and X).
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5.14 PRE-NOVEMBER NOVELIZATIONS
AND AMENDMENTS TO THE ECONOMIC CODE

The Economic Code had been amended several tirhescilanges that
had been made before 1989 concerned just partisslaes and did not af-
fect the concept of the Code. The content of thdeCwas touched espe
cially by the reform efforts of the late 1960s datér 1980s. The reform
principles of 1968 and 1969 were soon eliminatedheyamendment No.
138/1970 Coll. and the Act No. 145/1970 Coll. omE@mmic Planning. The
reforms of the late 1980s were not unfolded.

The legal economic relations were not regulateg bglthe Economic
Code. There were influenced by numerous other laspgecially ordi-
nances by the executive branch.

The sphere of the national economic planning andag@ment of the
national economy was interfered with the aboveroeeti Acton National
Economic PlannindNo. 145/1970 Coll. and the Act No. 134/1970 Cofi.
the Rules of State Budget of the Czechoslovakider&on and the Prin-
ciples of Administering the Budget Mearihe provisions on socialist
ownership and socialist organizations, which wauded in the Econo-
mic Code, were followed by the Act No. 42/1980 Coii Economic Rela-
tions with Foreign Countriesind the Act No. 114n Certain Measures
Regarding the Enterprise RegistdProvisions on industrial rights were
included in the Act No. 84/1972 Colbn Discoveries, Inventions, Impro-
ving and Industrial Patentghe Act No. 8/1952 Collon Trademarks and
Protected Modelsand the Act No. 159/1973 Cothn Protection of Labe-
ling the Origin of ProductsThere were also a lot of international treatres i
this area. We should also mention regulation ofneotc arbitrage and
arbitrage proceedings, which was laid down in tieeMo. 121/1962 Coll.

With regard to ordinances by the executive bramehshould pay atten-
tion to the significant conditions of supply. Thesere usually issued in
a form of an ordinance published in the CollectidriLaws of a Ministry,
or eventually a superior body of state arbitrage.connection with the
Economic Code’s provisions, they regulated supplyditions for particu-
lar groups of products and works. They were specifecause if needed
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they could have been distinguished from the prowisiof the Economic
Code and they applied to all supplies of productarks of the relevant
type even if the supply organization had not bestal#ished by the par-
ticular Ministry that set the conditions. Originglthey had were obligatory
(cogent), but as from the beginning of the Seventieey were of disposi-
tive nature™>®

5.15 THE CODE OF INTERNATIONAL COMMERCE

The Code of International Commerce (hereinafteerretl to also as
“the Code") regulated international commercial law. It cam®iforce on
April 1, 1964, and it was repealed effective onudaip 1, 1992 when the
new Commercial Code came into force. According e toctrine, the
Code of International Commerce reflected moderdéanies; it was based
on comparison that took “capitalistic legal philpkg” into account, consi-
dering Haag Uniform Law on the International Sdl€&oods, Swiss Code
of Obligations as well as Italian and Greek codimilarly, the Law on
International Commercial Contracts of People’s R#puof China was
influenced by western legal philosophy.

5.15.1 The Process of Codification

First of all, it should be noted that the firstfhafl the 1960’s brought an
overall disintegration of legal regulations duaeecodification of civil and
family law and due to the creation of new Code o§iBess, Code of Inter-
national Commerce and a new Code of Labour. Altheim followed an

158 For more on that see: VAIK, S. (ed.),Ceskoslovenské hospadé pravoPraha: Pa-
norama, 1979, p. 154-155.

15T RASOVSKY, P., Rozhodné préavo v zavazkovych vztazianezinarodniho obchodu
Lex mercatoria — part Ill, EPRAVO.CZ — Shirka zékpjudikatura, pravo. [online] [cit.
29.11. 2010] http://www.epravo.cz/top/clanky/rodhe-pravo-v-zavazkovych-vztazich-z-
mezinarodniho-obchodu-lex-mercatoria-cast-iii-2252@l.
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approach according to which the codes were allgeddent, none of them
had a general character (meaning it would applglirareas), and on the
other hand each of the new codes was a specifaf seles self-sufficiently
regulating a particular sector of social relatiagpshSuch a concept caused
a fragmentation of legal relations. This fragmentatould be best demon-
strated by the fact that particular legal instisuteere— without any spe-
cific, objective reasor regulated multiple times within autonomous codes
(for example legal capacity, conclusion of consastatute of limitation,
damages, et¢.

It is clear from the stenographic records of th& 22ssion of the Na-
tional Assembly (December 4, 1963)that the Code of International
Commerce stems from the legal equality of parteeghe international
trade, with no regards to whether the party comms &1 socialistic or capi-
talistic country. When introducing the proposatlté Code of International
Commerce, the representative of the Constituticoahmittee and of the
Committee for planning and budget stressed thaedjlity of the parties
was its key characteristic and the one that costiii@ there would be no
pretext available for foreign countries to criteithe concept of the new
Codewith regards to possible discrimination. Moreovérwas assumed
that many more international partners would agreetwice of Czechoslo-
vak law because the ne®@ode dealt solely with legal relations with
international element, whereas the Civil Code daetathe regulation of
domestic legal relations. Another quite interestownclusion from the
stenographic record is that the importance of Gafdmternational Com-
merce was to surpass Czechoslovak bordersCtiuewas supposed to be
a clear evidence of the fact thi@zechoslovak Socialistic Republic strictly
applies the politics of peaceful coexistence anmddeonomic competition
of both world economic systems.”

158 For more see Explanatory report on amendmentsitid Code, available online at
http://obcanskyzakonik.justice.cz/tinymce-storaitggfDuvodova_zprava_OZ_LRV_
090430 _final.pdf, cit. 1. 12. 2010.

159 Available online at http://www.psp.cz/eknih/196renprot/022schuz/s022013.html, cit.
29. 11. 2010.



116 An Introduction to History of Czech Private Law

In the course of discourse on the proposal of thdeCof International
Commerce, the member of parliament Novak had egpckeBis opinions on
purpose of thiode'® According to him, the Code of International Com-
merce aimed to become an important tool of the Idpweent of Czecho-
slovak international trade and thus indirectly bé tentire Czechoslovak
economy. The achievement of this goal relied omeiased security in the
course of international business relations due¢oigely defined rights and
obligations of the actors of such relations guaeatbythe Code The
Code’sfunction to support the volume of Czechoslovalrnnational trade
could, according to PM Novak, properly operate ahthe domestic enter-
prises fulfilled their obligations which they toakpon themselves with
regards to their international partners.

5.15.2 The Process of Repeal tife Code

For now, it is worth to move a few decades forwiarime and to men-
tion the historical context of the repeal of thed€®f International Com-
merce at the beginning of 1990’s. In the procesadufpting new codes
during the 18 meeting of the Federal Assembly, on October 39119
deputy Prime Minister, Pavel Rychetsky, also mewib the legislative
history of the previous era. He stated, among dtfiags, that in the alto-
gether deformed economy, the laws incapable oflaggg the market re-
lations had been often adopted. This had creade¢led to issue, along
with them, the law on international tragddnowever, one applicable only to
the commercial relations with foreign countrié&s.

It follows from the above mentioned as well as frarshort analysis of
the process of repeal of the Code of Internati@wmhmerce, thahe Code
became an inspiration even for the current Comrakf@ode. Often, it is
also stressed that only thanks to this Code ofrate®onal Commerce one
can follow an uninterrupted development of comnargw on Czech ter-

180 As above.
161 Available online at http://www.psp.cz/eknih/1998fsn/stenprot/018schuz/s0180
26.htm, cit. 30. 11. 2010.
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ritory during the second half of the twentieth cewt in spite of complete
deformation of commercial legal obligatiorithe Codeactually preserved
in itself certain purely private law principles titae Code of Business did
not contain. The Code of International Commercengfly influenced the
legislative development after the year 1989, faareple by becoming an
inspiration for the parts of the big set of amendmef Civil Code'®* On
the other hand, the above mentioned set of amendn®nften criticized
for preserving certain schemes typical for totabia legal constructions,
even though it removed the most blatant displaysoofalistic legal termi-
nology created in the sixties. For example, thisod@mendments did not
touch the principle of absolute nullity of legat®ceven though the Code
of International Commerce quite liberal in socialistic atmospherdess-
ened the impact of this principle. However, theusoh included in this
legal act was not taken into account, and the ofttept was preserved in
the Civil Code insteatf’

5.15.3 Structure and Content othe Code

With everything already mentioned in mind, it ieal that the adoption
of the Code of International Commerce was motivdigdthe effort of
lawmakers to create legal conditions favourabletiierdevelopment of in-
ternational economic and scientific and technicaperation. It is frequen-
tly praised thathe Codewas based on equality of the actors of internation
trade, with no regards to the social system of dtate from which the
actors came frortt* This much is obvious from the entire textloé Code

As for the structure itself, the Code of InternaibCommerce was divi-
ded into five heads:

182 For more see explanatory report available onlinetatp://obcanskyzakonik.justice.cz/
tinymce-storage/files/Duvodova_zprava_OZ_LRV_0904B@&l.pdf >?cit. 1. 12. 2010?.

163 As above.

184 KOPAC, L., Komenté k zkoniku mezinarodniho obchodRrague: Panorama, 1984,

p.7.
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Head I: Opening provisions

Head II: Common provisions

Head Ill: General provisions on obligations
Head IV: Special provisions on some obligations
Head V: Special, transitory and final provisions

aOrwbdPE

Each head was then divided into chapters, sub-ermjgind sections.
The Code of International Commerce contained 8286 in total.

The opening provisionghat is the first five sections) dealt with therp
pose of the act and more importantly with the sttbjeatter of this legal
regulation as well as with its relation to othegdkacts. Both available
commentarie$® confirm that a subsidiary use of Act no. 40/196dll.C
Civil Code, was excluded. The provisions of theildGode could thus be
applied only if the Code of International Commesogressly referenced
them. The Code of International Commerce was mairdgd when the
Czechoslovak law should have been applied in aecwel with the provi-
sions on choice of law or in accordance with theeagent of the parties. If
slightly simplified, one could say théte Codewas applicable to those re-
lationships“arising in the international business relations ciigcontaining
a foreign elementthat were minutely described in provisions of EscR
of the Code The subject matter of these relationships wameeéfobjec-
tively; this meant that if the conditions of theesen 2 par. 1 were met, the
Code of International Commerce applied also toréationships between
Czechoslovak actors. Antonin Kanda, in his commgi‘?ﬁa divides the
relationships, which the Code of International Canre regulated, into
four groups:

1. Relationships between persons who do not have seeir or their
place of residence on the territory of the samie sta

2. Relationships where the performance is realizedroimternational
scale,

185 KANDA, A.: Zakonik mezinarodnfho obchadBrague: Orbis, 1976 and KOPAL.,
Komenta k zakoniku mezinarodniho obcho&wague: Panorama, 1984.

186 K ANDA, A., Zakonik mezinarodniho obchoderague: Orbis, 1976, p. 420.
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3. Relationships arising from procurement or perforoganf marine
transport of consignment, or from renting of shipsfrom contracts
on operation of ships,

4. Relationships connected to some of the above nmesdioelation-
ships.

Provisions of section 5 of the Code of Internatiddammerce state that
the regulation is in principle of non-mandatory r&tder. The list of man-
datory provisions is contained in section 722.

In common provision@hat is Head I, sections 6 to 98%)e Coderegu-
lates legal status of persons and things; it definées for legal acts, repre-
sentation and power of attorney (including proxy aower of attorney for
cases of operation of business). Moreover, thisgeals with the counting
of time, contains the statute of limitation and @istjive-prescription (usu-
caption). As seen from this list, this parttbe Codeis quite extensive.
Therefore, a few interesting features will be pedhout.

Compared to the Code of Business, the Code ofatienal Commerce
uses a different terminology in relation to actofdegal relations. Instead
of “citizen” used in the Code of Businesse Codedefines a “natural per-
son”. In the same way, instead of “organization'ttté Code of Business,
the Codeuses “legal person”. Moreover, according to themm@ntary, it
was not necessary for the “legal person” to besdias as “organization”
according to section 114 of the Code of Businesalise the Code of Inter-
national Commerce was (as already mentioned alote)ded also for the
regulation of property relationships between parfiem states with diffe-
rent social systems. The terminology of the actdréegal relations was
thus trying to reflect the terms used in internagiarade.

In the area of the legal capacity, the Code ofriational Commerce
references to the Civil Code.

It is astonishing, even, that definitions of fomexple immovable assets,
(section 14), of generic things (section 15) omofessory of things (sec-
tion 16) could be found in the Head llthie Code The analysed part tifie
Codealso devotes numerous provisions to the topiegéll acts (sections
22 to 48).
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The general time limit under the statute of limaas was 3 years, in
some cases it was 10 years (the compensation cagiafmom the debt
secured by surety, the return of insurance paymémt)the other handhe
Codealso anticipated the situations in which the tiimét was only 1 year
(e.g. claims towards the carrier). It is also vietgresting that it was possi-
ble to agree upon a time limit, bibgether the time limit agreed upon and
the statutory time limit could not exceed 15 yéa(section 88).

Head Il (sections 100 to 275) containgeneral provisions on obliga-
tion. It encompassed many provisions that are knowaytodgain, with
regards to the extent of the regulation, only sqrags are pointed out.
Thus Head Il contained provisions on: creatiorobfigation, creation of
contract, references to general business termscanditions, contract
forms, custom rules, agreement on a future contaact so on.

Head IV (sections 267 to 720) regulatearticular types of contracts
As stated in the section 101 of the Code of Intiisnal Commerce,obli-
gations arise from contracts, caused damage, ufipdtenrichment or
from other circumstances listed in this cod@he Code of International
Commerce envisioned the so called “typical” (authoiote: named) con-
tracts— which were regulated in this Headbn one side and other “atypi-
cal” (author's note: unnamed) contraavhich had to fulfil certain substan-
tial conditions®” - on the other hand. The commentary classifies aotstr
such as a contract on production specializationsacmhtract on production
cooperation into the second category. Particulatraot types defined in
the Code once again resembled those in the cu@entmercial Code.
There were for example: a contract on sale, abeaotract, a contract on
loan, alease contract, a contract on deposipragg contract, custody of
a thing by third person, a contract on performaoicaork, a contract on
supervision activities, a transport contract, asurance contract, a procure-
ment contract, a contract on association, someradston bank transac-
tions and so on.

187 KOPAC, L., Koment# k zakoniku mezinarodniho obchodtrague: Panorama, 1984,
p. 77.
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5.16 CHANGES IN LEGISLATION
AFTER NOVEMBER 1989

The existing economic law was not suitable for tlevelopment of
entrepreneurs’ relationships after November 198% e all that the ter-
nary approach of regulation of proprietary relasioips, which had been
established in the middle 1960s, remained in agislation until January 1,
1992. Neither the substantial changes to the EcanGade, nor numerous
new economic law of significant importance changleat. The turning
point occurred when the Business Code and an amemtdio the Civil
Code entered into force, as the Economic Code fandhternational Trade
Code were abolished at that time.

The Economic Code had been amended for instancehdyActs
No. 103 and 403/1990 Coll. and No. 63/1991 ColidAdrom the, the law-
giver abolished all basic articles and restoredymeaditional institutes of
business code, which allowed private enterpriseettevelop. The valid
economic law had become applicable or at leassigantime until the new
Business Code, which was to become the core fordgbmred business
law, was passed. Simultaneously, the lawgiver wmkeral other steps to
transform the planned socialist economy into oparket economy.

The novelization of the Economic Code focused daticnships emer-
ging from entrepreneurs’ activities of legal eestiand physical persons,
business relations of legal entities and propnjetiability in such relation-
ships. The Code also regulated some traditionditutess of the private
law, such as for instance powers-of-attorney arslid he lawgiver also laid
there down general provisions on companies, to ¢y precise, they were
public business company, special limited partngrstpecial limited part-
nership with shares, and limited liability compadgint stock companies,
which had not disappeared from our legislation eivethe pre-November
era, were regulated by a special act. It was the M@ 104/1990 Coll.,
which abolished the Act on Joint Stock Companiet9zf9.
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The Business Code, which had been published as 81881991 Coll.
was very different from the Economic Code, as far approach to and the
concept of business relationshfp.It was prepared in hurry and was not
a perfect document from the legislative point aéwi In its introductory
provisions, such terms as an enterprise (undeggakisusiness assets or
business name, business register, competition afair wompetition were
laid down. Then, inspired by the Business Code&#21(1863), the law-
giver focused especially on companies and busiolgggations. The provi-
sions on cooperatives, which used to be regulagpdrately, were also
included in the Code. There were also provisionsldigations in interna-
tional trade.

After the Business Code had entered into forceretheas a difficult
situation, as there were relationships regulatedheyBusiness Code and
those regulated by the abolished Economic Code. Biisiness Code
applied only to such legal relationships that waniginated after it entered
into force, but the relationship that had beenldistaed prior to that, and
the rights arising out of them, and from liabilftyr their breach, were gov-
erned by the then existing laws. This applied atsall statutory periods
which had started to run before the Business Cotlered into force and
also to periods for claiming someone’s rights rated.

188 Opchodni zakonik se zapracovanduatiovou zpravouBmo: Petrov — Lidova demokra-
cie, 1991.
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6. LABOR LAW

6.1 FORMATION OF LABOR LAW

Labor law had not been formed into an independearidh of law until
the second half of the Twentieth century. Thieally remarkable, as exer-
cising certain profession was more defining fortadus of an individual
than his or her other characteristics such as mgeital status, residence,
etc. By looking at it closer we can find that ostaishment has no real
justification, for law reflected this important paf life of individuals even
in the past, but its particular form was differehte to its connection to
economic and complex social circumstances. Thes r@o€zechoslovakian
and Czech labor law may be found in regulatingustaf dependants living
in countryside as echoed in patentsconvée servants’ regulations, jour-
neymen and apprentices contracts based on gugdtateons and customs,
or in mining legislatiort®®

The ideological source of the new approach to lad/ta position of in-
dividual human being in society (generally, butoalghen providing for
themselves) were reformation, renaissance andat@wing age of en-
lightenment, as they resulted in revolutions of igteenth through
eighteenth century, which culminated in French ha@n and its postula-
tes of liberty and equality of all people before thw. The former unfree
labor was supposed to be replaced by labor thatdamei completely free,
because it would be based on a contract of freeegudl parties. This
approach was reflected in provisions on labor firiserving) contacts in

189 The link between the older and newer regulatioobigious especially as for mining law.
At the pre-war Czechoslovakia, we can find spenialing socialization legislation and
later, in the times of power monopoly of the ComimuRarty, there were numerous privi-
leges for miner in labor law and social securitpitBof these facts reflected how difficult
this profession was, but it was also connected thighhistorical tradition of having special
regulation of that.
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civil codes of the beginning of the nineteenth aentHowever in the real
life, the illusions about real, not only formal,uadjty of contractual parties
vanished away. Employees have to invest more ieitiq@@oyment relation-
ship: all their work (energy), which forms substahpart of their person-
alities. Together with the illusion about equalitf the parties, illusion

about real contractual freedom of employees disagpeas well and the
State, partly forced by workers corporations andigdly with the aware-

ness of certain social responsibility, started rieteng with employment

relationships. Thanks to that the regulation of kympent contracts and
employment itself started gradually losing its pyivate law nature.

The term “labor law” cannot be found in tii&eneral Dictionary of
Law,!”® which was published at the end of the nineteeettiury and in the
third part of theDictionary of Public Czechoslovakian Laywublished in
1934, the prominent civilist Jan &na wrote that unification of labor law
does not correspond with the legislative and edlalt tradition nor the
categorization of competencies of authorities. Muez the refusal of uni-
fication was backed by the fact that labor lawastly private and partially
public law (law of administration) and that emplagmh relationships by
their nature so different that'single labor law is not suitable for them*
Nevertheless the prominent representative of tlense of administrative
law Emil Hacha had a different approach to it; wete that labor lawis
rather just a collective title for subject of a ndegal discipline than
a stable legal term™/? Another influential Czechoslovakian lawyer, promi-
nent civilist Jaromir Sedték from Brno wrote thatiabor law or in other
words law of laborers”is a special part of the legal order and he furthe
stated that'notwithstanding that there are a lot of advantagafshaving
this systematic elaboration of law of laborer#figre is a danger that a con-
nection with other civil law provisions will be Ibdt can be concluded that

170 v/seobecny slovnik pravni. I. — Edited and published by F. X. Vesely. Praha: pali-
lishing, 1896-1899.

17 slovnik veejného pravaieskoslovenskéhdl. The entry:Pracovni smlouvgJ. Kimé&).

Brno: Polygrafia — Rudolf M. Rohrer, 1934, p. 442.

172 Slovnik véejného pravaceskoslovenskéhdll. The entry: Pracovni pravo(E. Hacha).
Brno: Polygrafia — Rudolf M. Rohrer, 1934, p. 423.
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he considered only public law norms supplementnggdivil law base to be
the specific labor law norms. Young Otakar Petgfd®06), who stated

that labor law norms, despite being fragmented\adr the legal order, are
“connected with a single development tendency amineson content which
is formed on the grounds of efforts and an objectif/the State to ensure
individualists (capitalistic) economy and its adteges, but also to miti-
gate the unfavorable effects which this order in@gosn underprivileged
classes as aresult of their current employmenati@hship.””® Never-

theless he emphasized that in spite of the fadt |or law had made
a great progress after the World War [, it hadbesn duly elaborated yet.

Despite the fact that legal theorists of the fiatf of the Twentieth
century did not concentrate on this issue, itystal clear that the labor law
iIssue started to be so important and specificithaas no longer possible
to ignore the connection between private law noand administrative law
norms concerning labor process and its outcomes.

6.1.1 Labor Law and Economic and Social Development

At the end of this introductory passage, therens more moment that
should be mentioned. A prominent representativiegdl science from the
era of the first republic Zdék Neubauer, who was a professor at Masaryk
University, aptly wrote at the beginning of the tias of the last century
that “employment relationship, its challenges and depeient of history
mean a great deal of human’s and mankind’s fatti.By mentioning not
only a single human, but alsnankind he addressed an important feature
of employment relationships that is worth mentigniemployment rela-
tionships are not mere issues of a particular idda, or two individuals,
i.e. employee and employer, but they are a pasbofety’s distribution of
labor and thus the entire organization of particslacieties. If we wanted
to go into a detail, we should mention at leastatyetours of economic and
social development in these introductory passagésiatroduction to par-

173 |bid. p. 8.
1"*NEUBAUER, Z., Pravnfad prace. InBrazda 1941, Vol. 4 (22), p. 279.
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ticular stages of development, as the developmeatgpermined the shape
of individual“labor” (employment) relationships.

Due to vast comprehensiveness of this issue, weowly concentrate
on outlining narrow connection of labor law issuéth economic and so-
cial development and relevant literatiifeas well as we will mention the
industrial revolution in the Czech lands of theateenth century, as becau-
se of that the labor law issues started to be lbakeas a significant and
specific field of our legal order.

6.1.2 German Pattern

The very first attempts to shape labor law in tlzedh lands as an inde-
pendent discipline, even though only within thddfief civil law, were
inspired by the German model. In context with lakew issues, Emil
Hacha, whom we have already cited above, wrote ‘{@pinquity of
content of legal norms ... is often culminated taliddependence of our
law on German law}"® Nevertheless as for the development of Austrian
justice, inspiration by German law was neither walisor surprising.

Historical traditions, political and legal connexctibetween the develop-
ment of the Habsburg monarchy and German statdheirform of the
Roman-German Empire and later German confederatignificant econo-
mic linkage, and no language barriers had led factthat after the after
the German confederation collapsed and the GernmapirE was estab-
lished, the Austrian and German justice influenaed incited one another.

175 |n efforts to show also the wider relations we irdrGIDE, Ch., RIST, ChDéjiny nauk
narodohospodé&skych od doby fisiokrataz po naSe dny., Il. Praha: Jan Leichter, 1915,
1917 or the work aimed at our economic historyURRIA, V. (ed.), Hospodéské djiny
Ceskoslovenska v 19. a 20. stolBtiaha: 1974 or as for the newer works for instddgiy
hospodéstvi ceskych zemi od patku industrializace do s@asnosti.l.—lll. Praha: UK,
1995, the work PLPAN, K., Nastin deskych a‘eskoslovenskych hospddlych djin do
roku 1990. 1., ll.Praha: UK, 1993 with a vast list of literature ROMPORTLOVA, M.,
SLADEK, Z., Hospoddésky a socialni vyvoj versdni a jihovychodni Evr@ép1918-1938.
Brno: FF MU, 1994.

178 Slovnik véejného pravaceskoslovenskéhdll. The entry: Pracovni pravo(E. Hacha).
Brno: Polygrafia — Rudolf M. Rohrer, 1934, p. 424.
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Given the successful development of German econantyelating issues,
the German influence was predominating, which,caglfafting new laws,
resulted in adjusting numerous Austrian laws to @sman ones. In this
context, we would like to mention that some Austriatues concerning
enterprising, i.e. also regarding labor law issespecially Business Code,
were based on the common grounds, which had begragmd in the Ger-
man confederatiot.” Also the attempts to recodify Civil law and the
following first formal novelizations of the AustneCivil Code, which were
done between 1914 and 1916, out of which espediadlylast one is most
important for us, were strongly influenced by ther@an Civil law Code
of 1896 Burgerliches GesetzbucBGB).

Despite the fact that the situation changed afterestablishment of in-
dependent Czechoslovakia, the reception of Austaan using vast Aus-
trian court decisions by the Czechoslovakian coand only small trans-
formation of the legal order “forced” the Czechaslkian science to keep
an eye on the new trends in the Austrian and Gesoimce, compared the
outcomes of this science with the fruits of théfods and let themselves to
be influenced by that.

For the purpose of this study, it is not neede@ayp close attention to
the fact that in Germany, the efforts to constitat®or law as an independ-
ent discipline were based on the rapid developrokemdustry, commerce,
and transportation, welfare oriented interferenge the State, whose
grounds had been laid down during the second lidtieonineteenth cen-
tury by the Bismarck’s administration. After the nwthis trend, supported
by difficult economic challenges, was reflectedreirethe Weimar consti-
tution. Its Article 157 openly required that thére originated single labor
law. The German legal science paid close atterttotine issues of labor
law and the Austrian and Czech lawyers cooperatethat. Nonetheless

" The members of the German confederation thougtitvilould be good for the member

states if the regulation of especially businessewarnified. The confederation authorities

were however not entitled to adapt such laws. Tthasprepared texts were issued only as
a recommendation for legislative bodies of the memgates, which usually approved them
with a few revisions. For example, at the beginrofithe Sixties of the nineteenth century,
the Cisleithanian business code was adapted imtat



128 An Introduction to History of Czech Private Law

there was no single approach to what should beesulgf the arising
branch of law. The ideas of some German legal tbtsofW. Kaskel,
H. Potthoff, E. Jakobi, or W. Silberschmidt) wereught to the Czech and
Slovakian readers by Emil HachdXsctionary of Public Czechoslovakian

Law 178

6.1.3 Efforts to Define Labor Law in the Interwar Period

The fragmented regulation of labor law was orgashizeto a handbook
Labor Law of the Republic of Czechoslovakid 930 by JaroslaRiha and
FrantiSek Freudenfefd? An updated and extended edition of this book was
published by Frantiek Freudenfeld and Jan Kasand838° The term
“labor law” was used there, but not defined. Omiythie introduction (p. 5)
was stated thdtabor law was meant in its general meaning andghhey
only deliberated the regulation of service employtmelationship with ex-
clusion of the independent labor contract (contrictwork, publishers).”
Thus it seems to be clear out of this text thairtheesented a broad ap-
proach to labor contracts according to two-partmants work of 19025
Hence, according to them, labor contract was egentract by means of
which the parties to it agree that one shall cattysome work for the other
and the other shall pay a reward foftHowever the “service employment
relationship”, which is mentioned in the quotatemd which according to
them was a key concept of labor law, was thougliet@nly such an em-
ployment relationship that was based on serviceeagent, i.e. employ-
ment contract under which the amount of labor wagdd in time. There-

178 For more see: E. Hacha ®ovniku v&ejného pravateskoslovenskéhdll. Heslo: Pra-
covni pravo Brno: Polygrafia — Rudolf M. Rohrer, 1934, p. 4231.

9RiHA, J., FREUDENFELD F.Pracovni pravo republikg'eskoslovenskéraha: V. Lin-
hart, 1930.

180 FREUDENFELD F., KASANDA, J.Pracovni pravo republikf’eskoslovenskéraha:
V. Linhart, 1938.

181 | OTMAR, Ph.,Der Arbeitsvertrag nach dem Privatrecht des DeutscReichesleip-
zig: 1902.

182 It included also contract for work and publishagreement, or broker agreement.
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fore the service employment contract was regardeghaemployment con-
tractsensu strict@nd labor law was connected only with it.

In a perfectly elaborated dictionary entcgbor law, Emil Hacha re-
jected Kaskel's characteristic of labor f&as a law of a certain society
groups and as well as the authors of the aboveamsdi handbook, he
looked on labor law as a collection of norms conitey employment rela-
tionship. This approach was also close to HeinthBtit'** He understood
employment relationship as a relationship basearmployment contract
concerning labor limited in time and he definecsta permanent obliga-
tional relationship. In respect to that he useentphasize especially the
aspects of labor dependency and from it he dedadegher degree of per-
sonal dependency of employees upon employers. Mebess, aside from
that, being an experienced practicing lawyer, hmnkand stressed that it is
sometime very difficult to distinguish whether,drparticular case, we deal
with a labor contract, i.e. employment contraetsu strictpor a contract
for work.*®

Emil Hacha believed that it would not be possibléntclude service law
of public employees into the labor law that wasigeionceived, since the
former is a relationship of public nature wherdaes latter is a private law
relationship. He also claimed that it would not aw be advantageous for
public employees, by which he meant that the lamisich were openly
adapted as of labor law nature, i.e. concerningrléowv, which means es-
pecially so-called protecting laws, would not apytheir relationships.

183 K ASKEL, W., ArbeitsrechtBerlin: Verlag von Julius Springer, 1925, p. 3—4.

184 Alphabetisches Wérterbuch des Arbeitsrechtes. tRaes Handbuch fiir das gesamte
Dienstrecht der Arbiter, Angestellten und Beamtérsg. H. Potthoff, Stuttgart: Verlag von
J. Hel3, 1921, p 26 et al.

185 SrovnejSlovnik véejného pravaceskoslovenskéhdll. Heslo: Pracovni pravo (E. Ha-
cha). Brno: Polygrafia — Rudolf M. Rohrer, 19344@4—425. Jaromir Sedkk was aware
of that when he wrotgthere is no such an activity that would not haveeault without
activity" and that,we often see such contracts that have charactesstf both service
contracts and contracts for work'see SEDLAEK, J.,Obligacni pravo Il. Specialni usta-
noveni o jednotlivych typech smluvni&no: CsAS ,Pravnik®, 1926, p. 112-113, 113. It
may be found also in Sedkk’s and Rosek’'s commentary on Civil Code (R@EK, F.,
SEDLACEK, J.,Koment# k ceskoslovenskému obecnému zakonikaratkému a atanské
pravo platné na Slovensku a Podkarpatské RuiglV. Praha: V. Linhart, 1937, p. 190).
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According to Otakar Peterka, labor law wassystem of law of those
underprivileged due to their employment relatiopshie. especially the
working class.*® As opposed to Hacha, he did not openly acceptedd Ka
kel’s definition of labor law as a law of a certaiocial class.

Another work on labor law issues callédborers’ Czechoslovakian
Law'®’, was written by FrantiSek Polak and it may be dedurom the title
that his views were similar to those of Otakar ReteHe regarded labor-
ers’ law as a law that shall protect working claed that‘has its origin in
both laborers’ fighting against employers and cassiens given by em-
ployers voluntarily to laborers so that class res&s would be mitigated
and potential losses in work force avoidetidwever he only regarded la-
borers as a subject thereof, i“persons carrying out exclusively or pre-
dominantly physical work.His reasons for this definition were that what
other call labor law and what according to themliappo both laborers and
servants is the result of class struggle of laloagrainst bourgeoisie and
that “servants or even officials are mainly far from leitivity with labo-
rers and the employment relationship of those categ of employees and
created completely different from those of labafefurther, his unclearly
formed definition of laborer’s law states tHds subject was a legal rela-
tionship between laborer and employer, regulatidriabor relationship,
representative activities of laborers, i.e. undkitg committees, laborers’
chambers, protection of laborer’s work against eogpts).”®® The whole
substance was further divided into collective, wdlial, and protective la-
borer’s law.

Zdergk Neubauer, who was a legal theorist and congiitatist from
Brno, had an approach to labor law that differeanfithe others even more
than the approaches of Otakar Peterka or Frané&k. Neubauer looked
on labor law as the most important component patthe broad branch of
social law which, according to him, was composealbhorms of social
security for underprivileged classes. Aside frotmolalaw issues, he inclu-

186 PETERKA, O.,Pracovni pravo.Vyklad iftomného stavu pracovniho zakonodarstvi.
Brno: Moravské nakladatelstvi B. Ristk, 1936, p. 7.

187 pOLAK, F.,Délnické pravoceskoslovensk@raha: self-publishing, 1931.

188 Citation also in this paragraph ibid, p. 14, 2d 46.
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ded in it for instance accommodation security aack dor mothers and
infants or laws protecting small traders and adjucalists. The labor law
itself, according to him, was divided into labowlaensu strictand law of
social security (insurance). In this context, thledr lawsensu strictavas
composed oflaws protecting employees and the weaker partgraploy-
ment contract.*® Therefore it limited contractual freedom and ias
cogensstated that employment contract shall have cecament:*

6.1.4 Synthesis or Symbiosis of Private and Publiaw?

Thus it can be claimed that labor law was arisioy af the sphere of
private law (in Czech, there were especially thavizions of Civil Code on
“hiring contract” and after it was amended in 19tt& provisions on em-
ployment contract), but it was getting its speciadracter due to protective
legislation and acceptance of collective labor egrents as a specific
source of law. Therefore we should complete thatise of formation of
labor law by remembering the theoretic discussaimsut labor law which
were led from the basic, but not completely cleg@w of distinguishing
between private and public law. This theoreticabbpem, whose roots
reach all the way to the ancient Rome, has alwags lvery practical: we
should keep in mind that this separation serves g®und for the branch
of procedural law, or to be more precise, the wawhich disputes are de-
liberated is based on it.

There were two basic concepts that arose out ofligmussion on the
nature of labor law at the beginning of the twethtigentury. The first con-

189 NEUBAUER, Z., Pravnfad prace. InBrazda 1941, Vol. 4 (22), p. 290.

190 A task of an author who specializes in certairaléssues is to outline the existing litera-
ture. As for the extent off the scientific and plgsuworks regarding the first republic
approach to employment contract and employmentioakhip, we concentrate on that only
while comparing certain approaches to labor law &mah in connection with certain
approaches to employment contract. We will of ceurgn to the literature of that time
while characterizing the partial provisions of partar laws. Otherwise we only refer to the
long list of literature in ROUEK, F., SEDLACEK, J.,Koment# k ceskoslovenskému obec-
nému zakoniku @anskému a atanské pravo platné na Slovensku a Podkarpatské Rilisi
V. Praha: V. Linhart, 1937, p. 184-187.
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cept tried to synthesize both integral parts —gteMaw and public law —
into a special (third) branch whereas the secomteat claimed that there
were both private law and public law componentsthadl the latter kept on
extending gradually. Under the first approach, WhHiowever did not have
too many supporters, labor law was a synthesisibligpand private law, in
which both these integral parts were inextricalpiteitwined and created
very special and independent connection betweeamteriand public law.
Therefore the division into two branches was exentb division into
three parts. The supporters of this approach c#fisdspecial law as eco-
nomic*®* law or social law and as it may be cleared from alhovemen-
tioned statements, Zd&n Neubauer was one of the supporters of this
approach in the Forties.

The second concept was prevailing. Under that egmbr,athere are both
private and public law areas in labor law. Nevdabe its supporters did
not completely agree on where the line betweenvibeareas is. The regu-
lations whose purpose was to protect employeessa-€alled protective
laws which were already mentioned and on which wkecancentrate bel-
low, were clearly connected with the area of pulbdiwv. Social security
laws, for their closeness to private law insuracoetract, were originally
believed to be of private law nature. However tieai that they were sub-
ject to public law prevailed. The disputes over whe put provision on
employees’ organizations were not completely resshlv

6.1.5 Classification of Labor Law

As there was no single regulation over labor lavhi first half of the
last century and even legal theory was not unitetthéir approach to labor
law, there was no uniform approach to its systernb&bly the most fa-
mous one was one by Walter Kaskel, whose basice alezady outlined.
Kaskel divided labor law regulations into four divins, to which he also

191 Even though that it is probably not needed, weindrthat this economic (agricultural)
law should not be confused with the economic (adftical) law developed during the se-
cond half of the last century in our republic.
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connected international labor law. Therefore, uridgemapproach, labor was
sectioned into law of employment contracts, prateclaw, organizational

labor law, law of labor disputes, i.e. procedusal,| and international labor
law.

1. There were not only private law norms on executgubjects, ob-
ject, content and termination of employment congabut also
provisions on labor brokers (W. Kaskel mentioripeeparation of
labor law”) included within the scope of labor law.

2. Protective law was internally divided into the dir®@bjects of pro-
tection. In its first part there was protectioneofiployment contract,
which meant that employers were obligated to letrtemployees
know about all the conditions of the employmenatiehship. It was
done by means of labor, trade or service rulestiargart consis-
ted of protection of life, health and decency, vilegkhours, conti-
nuous general and professional education for yamgloyees and
training for apprentices. The protective law alsoluded a system
of sanctions, on which the lawgivers the protectivems places and
further there were provisions on state supervisjgplying to certain
areas, e.g. trade inspection or mining officeensu largowve can
even add laws on insurance of employees, which hemee will
not focus on herein.

3. Organizational labor law was composed of laws r&guy law of
employees’ alliances, i.e. right to associate &uér unions, provi-
sion on the most important function of the tradéns, i.e. collec-
tive bargaining, and further provisions on undeartigk committees
(undertakings councils).

4. Law of labor disputes was developed into a sp&eitdgory of judi-
ciary, which was caused by a unique characterbafrliaw disputes.
Aside from the classic trade courts and later ladmants, there had
been developed certain mediating bodies servingptmpose of
settling disputes among individuals and alsollective” disputes
between trade unions and employers, and betweeertakihg
committees and employers.
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5. International labor law started to be developecteisfly in connec-
tion with the establishment of tHaternational Labour Organiza-
tion and its bodies after the World War |.

6.2 ISSUES OF LABOR LAW IN THE AUSTRIAN
AND CZECHOSLOVAKIAN LAW UNTIL 1950

6.2.1 Specifics of Employment Contracts and Employent
Relationships

Labor law was conceived within the Civil law ansl ibots reach all the
way to the concept of free employment agreemerfepsed by the Physio-
crats and economic liberals as a hiring agreenmatided in the Austrian
Civil Code. This agreement was entered into by rapleyer and an em-
ployee as two equal parties, which under the odkdidberal approach was
the only admissible and sound foundation of an egmpent relationship.
Its nature was very similar to that of contractexichange, since labor
(work) was exchanged for a pay (salary).

As we have already hinted, the legal constructibaquality of parties
to employment contracts veiled the factual inedqualf employees, espe-
cially laborers'®? while concluding and exercising the contract. Esgly
the working conditions of laborers were of a lowrstard, which led to
a situation that laborers started creating colledtiodies (trade unions) and
organizing strikes. The old laws did not allow dbahs of employees and
even threatened with criminal punishments, sinasnderstood them as an
unacceptable pressure on the other contractugl, patthe employer. This
ban and sanction for its breach may be found irSeagtion 479 and 481 of
the Criminal Code of 1852.

192 The term laborer (worker) was used in regularly #was accepted by the lawgiver. We
will return to that while describing trade employmeelationships.
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The tension between laborers on the one side amdogers and go-
vernment on the other not only endangered the prigf particular em-
ployers, but also disturbed the stability and prdpactioning of the whole
society. Therefore a significant change in the apgh of the State to the
conditions in the industrial sphere, i.e. the isstithe relationship between
factory workers and their employers had to takecealaGovernmental
bodies reassessed their approach and startecetateolaborers’ coalitions
and they further repealed or at least limited thes@cution measures and
even started interfering with employment relatiopsh order to eliminate
the most dangerous consequences of the strictiradibapproach to
employment agreement.

6.2.2 Austrian Labor Law Legislation

A special regulation of some employment relatiopshwas brought in
the Fifties of the nineteenth century by the Miniagbceedings Code of
1854 and especially the Trade Law of 1859. In dhgef, the emperor
“having in mind to organize and simplify the indhest issues of the em-
pire” ***laid down the regulation of trade helpers. Clearigahal features
could be found in the new regulation of menialsl8%7, 1866, 1867 and
1886, which fell under the competence of land atiiks.

After the initial efforts to limit the laborers’ mement by persecution
policy, the State bodies accepted the existendabafrers’ organizations
and occasional associations. Strikes were no lopgeished and the gov-
ernment tried to persuade the laborers that thergawent itself is the best
entity for protection of their interests (coalitiéwct No. 43/1870 Coll. and
in the Transleithania the Article V: 1878).

The development nevertheless did not stop withatteeptance of em-

ployees coalitions. This process wager alia supported by the gradual
stabilization of the constitutional regime and thgansion of the right to

193 This quotation of the original Trade Proceedingsl€of 1859 was taken fronestnik
vlady zemské pro kralovstdieské Rosnik 1859. Part I, in which there are chapters |. to
XLII. Nr. 1 to 237. Prag: Statthalterei Drucker#860, p. 519 et al.
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vote, thanks to which the laborers started to becarpolitical power of
significant importance, whose interests could netcbmpletely ignored.
The important amendment to the Trade Proceedinge 661885 (the Act
No. 22/1885 Coll., which was later further amendeshecially the amend-
ments of 1907 and 1913) laid down complex regutatibtrade helpers, i.e.
factory workers and apprentices. It laid down thiegiples of healthcare
and work safety, work day regime, especially thekivgg hours and it
fashioned the regulation of termination of employpmeelationship and
remuneration and outlined some specifics for facéard construction wor-
kers. Further there was a special chapter onradiskof aspects of the status
of apprentices including their right to education.

The Empire’'s Council also adapted a special remulafior particular
categories of employees (private officials and otheployees having
similar status, employees of financial institutipesployees of forest in-
dustry, journalists, miners, road construction veosk etc. Protective leg-
islation was thus developed within and outside Tmade Proceedings
Code. More tolerable working conditions were endumed work of women
and juveniles (children) was regulated; employeesevalso given certain
protection in emergency situations. The Act No./1883 Coll. established
Trade Inspection, whose task was supervise thacedly trade laws re-
garding healthcare of workers, working hours, wagés. were complied
with. In Bohemia, a network of public employmeniengies which were
supposed to help resolve the more and more acatdepn of unemploy-
ment was established (the Bohemian Land Act Nol®¥3 Coll.; the
situation was worse in Moravia and Silesia). Thesre also laws on
obligatory breaks and holidays (Sundays and relgjioolidays). The law-
giver laid down special working hours and even rieted with salary
issues of certain categories of professions (mjrmrsiness). At the turn of
the century, as a result of accepting the employsaditions, new institute
characteristic for labor law arose, i.e. collectffimmework, tariff, bar-
gaining) agreement.

Moreover, aside from these changes, an amendmesigmficant im-
portance to the Civil Code’s provisions on emplogyimeontracts was
passed, i.e. so-called third amendment passedlfi. Ithe lawgiver laid
down special provisions on service contrdetdtio, conductio operarun
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and contract for workldcatio, conductio oper)s as for the former there
were numerous cogent provisions which were notwatbto be changed to
disadvantage of employees.

Thus we think that we may agree with Emil Hachapmhwe already
quoted above, who in this context wrotthe development of labor law
seems to be a chain of corrections to the detriedlasdnsequences of free
employment contracts. By so-called socio-politicalprotective laborers’
legislation, the State is empowered to eliminatatleast limit the detri-
ments threatening employees, which is done byinertathods and on the
grounds of various motives

6.2.3 Labor Law Issues in the Law of Czechoslovakiantil 1939

Shortly after Czechoslovakia was established, érévolutionary atmo-
sphere, the lawgivers paid close attention to atwed law issues. However
it was not something unusual for the young repulalic after the years of
war suffering there was similar situation in otheuntries as well.

There were two most significant qualitative changéabor law legisla-
tion gained international extent and the freedonfoton coalitions which
had only been tolerated gained constitutional ptae. The most famous
change was the Act on Eight-Hour Days (No. 91/1@b48.). The title of
this Act reflected its most important provisionsit bhere were regulated
other important issues as well.

a) The new approach to employment relationships, tichvia long
process of overcoming the strict private law appinoto employ-
ment relationship, and the basic law of the inttonal labor law
were provisions of the Treaty of Versailles andeotheace treaties.
The Article 427 of the former reatlabor cannot be regarded me-
rely as a commodity or article of commercaid that it is fair that
a State recognize either directly or indirectly,rhgans of its legis-
lation, “that the well-being, physical, moral and intelleet, of in-

194 Slovnik véejného pravaceskoslovenskéhdll. The entry: Pracovni pravo(E. Hacha).
Brno: Polygrafia — Rudolf M. Rohrer, 1934, p. 426.
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dustrial wage-earners is of supreme internationalportance.”
Similar provisions may be found in other peacetiesa

In connection with the post-war peace negotiationsier the wings
of the League of Nations, the International LabQrganization,

whose member the Czechoslovakian Republic was. tthdantro-

ductory provisions, its objective was to push tigtothat the princi-
ple of social justice was a necessary conditionké®ping peace in
the world. This was to be achieved by eliminatingts working

conditions that were for many unjust and miseryis Tdmbitious

organization with vast apparatus adapted at theriational confe-
rences on labor, the first of which took place @19 in Washington,
the proposals of laws regarding labor law issuégh{éour days
and forty eight-hour weeks, night work of womennhan child

labor, i.e. children under the age of 14, publipkyment agencies,
employment of preghant women and women who just géth and

night work of juvenile laborers). The Czechosloakilawgiver

dealt with these issues in the same year. It statgdhe Czechoslo-
vakian legislation met most of these requiremeHt®wvever com-

plete compliance with them had not been achieved.

b) As for the second document, freedom to form caalgtj the Aus-

trian lawgiver only tolerated the coalitions aftee ban on them was
repealed whereas the Czechoslovakian lawmakersdaait with
constitutional protection from limitations imposbeg regular laws.
The Section 114 of the Czechoslovakian constitustated théthe
law to associate for protection and support of wéeknployment)
and economic conditions is ensuredlhis step also fits in the
framework of the immediate post-war developmenti@mocratic
regimes of the Central Europe; similar provisiorssevalso included
in the Weimar constitution.

One of the first Czechoslovakian labor laws thaiusth be empha-
sized is especially the abovementioned Act No. @181Coll. on
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Eight-Hour Days. Even though there had been disgomaices®
and the speakers expressed their fear of some @bitsequences,
all political parties supported it. Still under timéluence of establis-
hing the new State, which was thought to be of rmhigher quality
than the old monarchy, the particular speakers wasering them-
selves that certain mutual helpfulness was necggskatisappeared
shortly after these laws entered into force.

The main principle on which the law was based was ¢ight-hour
days and forty eight-hour weeks be implementedsinadl apply to
all employed persons. The extent of the scope pfiggiion and
various conditions in certain areas, i.e. tradeicafjure, railroads,
household services, etc, had required certain etienspor eventu-
ally empowerments to grant such exemptions. Thefusther regu-
lated breaks at work, over time, night work, empheyt of juveni-
les, services provided by employees living in hbotds of em-
ployers, keeping the existing salaries despitérautiown hours on
the grounds of this Act, etc. Breach of this lawlddoe, in the first
instance, even dealt with political offices as nifes.

As opposed to the preceding protective legislatiba, Act did not
apply just to trade undertakings, but also to ngningricultural and
transportation undertakings and to both for-praiiid non-profit
undertakings run by the government, or public dvgte unions,
funds, associations and companies.

d) There were more of the important laws, such as Abe No.
420/1919 Coll. on Child Labor. It prevented emplsyérom em-
ploying children, i.e. those younger than fourteBime purpose was
to protect their physical and psychical developmest not being
exposed to hard work and long working hours, wagkiim unsatis-
factory conditions and ensuring that they go toosthGiven the
regular interpellations at Parliament, we can dethat the law was
never really applied in practice. Paid vacatiomaiers was enacted

198 \mww.psp.cz, digital depository, NSCI$ 1918-1920, stenographic protocols of Decem-
ber 19, 1918.
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in 1921 and in 1925, the six-day paid vacatioralbother employe-
es entered into force. These statutory provisimrsesponded with
the existing situation, as most employees had pagé&tion on the
grounds of collective labor agreements.

e) The Act on Employment Relationship between Empleyaad Em-
ployers in Slovakia and the Carpathian Ruthenia9@2, which was
amended in 1922, was of significant importancetii@ employees
from Slovakia and the Carpathian Ruthenia. It eziny its manda-
tory provision the salaries of employees and tiestdhat employers
had certain duties towards their sick employeesrelger it laid
down provisions on health protection and safetgmployees and
conditions to be met while giving a notice and teating employ-
ment relationship.

6.2.4 Labor Law in the Protectorate of Bohemia and/oravia

There were two systems of law in the Protectoratee-Protectorate law
and German (Reich) law. Application of the part@usystem of law was
based on what citizenship particular subjects ghlleelationships (per-
sons) had. The citizens of the Protectorate hddlkmw the legal order of
the Czechoslovakian Republic and the new laws efPfotectorate passed
after March 15, 193¥°

Labor law was interfered with shortly after the tectorate of Bohemia
and Moravia was established, as labor law was rechraf law that was
heavily influenced in the era of German occupatitie most significant
changes applied to so-called collective bargairimghe previous period, it
was built on three pillars: freedom of associatidgit to strike, and auto-
nomy of trade unions during collective bargainimgus autonomy during
collective bargaining was actually eliminated.

198 Generally on law of the Protectorate see: SCHELKE TAUCHEN, J.,Grundriss der
Tschechoslowakischen Rechtsgeschichidinchen: Dr. Hut Verlag, 2010, p. 63;
SCHELLE, K., TAUCHEN, J.Recht und Verwaltung im Protektorat Bohmen und M&hr
Munchen: Dr. Hut Verlag, 2009, p. 101.
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The existing approach to labor law did not correspwith the political
dogmas and objectives of the occupants, as Naar lalw was based on
the following three principles: the idea of coligitty (community), Fuehrer
principle, and looking on every work as “service fation and State*’
The goal of emphasizing the idea of collectivitysw camouflage the
natural conflict of interest between employees amgployers. Labor was
not to serve just to pursue the targets of an pnser but also to achieve
general benefits nation and the State. The supgerakof labor law in the
Third Reich was to ensure peace in the workplagce €an also see that
during this era Nazis tried to bring militarizationo lives of workers and
they also tried to bring these principles into ldgal order of the Protector-
ate, which they partially achievéd.

The Protectorate law was based on creating a systeontrolled work,
in which the State limits autonomy of will of paito labor relationships
significantly. For instance, persons that were gedanostly in agriculture
could be hired for a different job only if they hagbrior approval of district
authority. Moreover it was possible to order thaemployed people shall
ensure that certain agricultural work be done el Since 1941 (decree
No. 46/1941 Coll.), the Protectorate citizens &f #iyge 18-50 that were able
to work could be ordered to carry out certain utgamvices of significant
political or economic importance; this applied esgdy to services of
protecting land, ensuring support, dealing withestef emergency or natu-
ral disasters. Furthermore for this purpose, thelipiand private enter-
prises could be ordered to provide some of theirkess. The decree
No. 154/1942 Coll. allowed that so-called “total @ayment”, i.e. forced
labor under German rule, may be carried out anysviibroughout the
Reich as for the citizens of the Protectorate wee able to work. Hence
there were hundreds of thousands of Czech broumhRdich (decree

197 For more about Nazi labor law see: TAUCHEN, J.ydjypracovniho prava ver@ti ii$i.
In: Pravni a ekonomické problémy @strava: KEY Publishing, 2008, p. 129-137.

198 For more about principles and essence of Nazi $ae; TEGTMEYER, W.Grundlagen
und Wesen der nationalsozialistischen Arbeitsordntourth edition, Leipzig: W. Kohl-
hammer, 1944, p. 29 at seq.

19 HOFFMANN, J. (ed.)Nové zakony a rizeni Protektoratu’echy a Morava. Rimik II.
(1940).Praha: V. Linhart, 1940, p. 970.
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No. 177/1944 Coll.). Management of work and erditie issuing approvals
regarding employment relationships were granteldatwor Authorities that
were established in July of 1939. These authoritbe& over some of the
agenda that had been carried out by public emplayagencies.

The decrees No. 190/1939 Coll. and No. 195/1939. @Gal Universal
Duty to Work introduced a system of forced labdre tforce labor, i.e.
a duty to carry out some important tasks appliedlitonen being able to
work, who were between the age of 16 and 25, addch&enship of the
Protectorate. Despite the fact that the service gemerally for a period of
one year, it could be prolonged for two years ifvits required by special
importance of the tasks.

Employers’ autonomy of will was limited by statitigat employment
relationship could be terminated only if approveg lebor authorities
called labor offices. If an employment relationships terminated, em-
ployee had to report to respective labor officenwnitt delay (especially de-
cree No. 154/1942 Coll.). In July 1941, so-callddbdr books”, which
were supposed to serve for managing and plannisigilition of work
force, were introduced. It was not allowed for eoypks to be engaged in
trying to obtain employees of other employers by affiering them higher
salary, better benefits or working conditions (éecNo. 13/1942 Coll.).
The Decree on Ensuring Stability of Salaries, Wagesl Labor Decency
No. 404/1942 Coll. stated that employer shall motrease salaries of his
employees without having a prior written approvgl Ministry of Eco-
nomics. Failure to comply with these duties lednanetary punishments or
even imprisonments?

The state of war caused work assignment to go bgharesulted in in-
creased exploitation of citizens of the Protectotay German occupants.
This fact could be seen for instance on extendetking hours; it was
possible to extend regular working hours to tenrti@uday or sixty hours
a week without having to get any approval from atitles. Nevertheless

200 TAUCHEN, J., Einige Bemerkungen zur Entwicklungs debeitsrechts im Protektorat
Bohmen und Méhren. Iournal on European History od Lawondon: STS Science Cen-
tre, Vol. 1/2010, No. 2, p. 50-54.
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these limits could have been exceeded if specipfoapl was obtained
(decree No. 287/1942 Coll.). Land office was estitto order a duty to
work even on holidays or Sundays during the peoibextraordinary eco-
nomic conditions caused by warfare.

As for collective bargaining, since April 1939 @ative labor contracts
had to be approved by Ministry of Social and Healdministration so
they could enter into force (decree No. 118/1938.Cd he destruction of
autonomy of trade unions and their actual subotidinaunder authorities
of the occupants was completed by passing the elédoe 347/1941 Coll.
on Regulation of Trade Unions, under which it wasgible to have mer-
ged or dissolved trade unions or transfer membeonaf trade union to
another.

In the Protectorate, analogous to the German R#iene was also so-
called racial legislation, which did not allow c&rt persons, to which ra-
cial laws applied, to carry out certain jobs. Itsespecially the decree No.
136/1942 Coll. on Legal Status of Jews in Publite Liwhich excluded
Jews from all employments in public administratisohools, bar associa-
tion, health care and journalist. Derogation of protective function of
labor law, which is understood as one of its mallans, was embodied in
decree No. 260/1942 Coll. onEmploying Jews. Thisreke stated that an
employment relationship in which there is involvaegerson with Jewish
roots was employment relationstspi generis They were not entitled to
for example special overtime payment or extra payrfer working nights
or Sundays and paid vacation days. Working hourslesfish juvenile
workers was regulated by the same laws that apptieddults and the
abovementioned provisions on working hours didapgly to adult Jewish
employees at aff’?

201 For more on legal status of Jews, see: UTERMOHWE, SCHMERLING, H.,Die
Rechtsstellung der Juden im Protektorat BéhmenMakren Prag: Béhmisch - Mahrische
Verlags- und Druckereigesellschaft, 1940.

202 TAUCHEN, J., Diskriminace Ziil v pracovnim pravu v Protektora€iechy a Morava.
In: COFOLA 2010: the Conference Proceedin@no: Masarykova univerzita, 2010,
p. 742-752.
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6.2.5 The Development Immediately after the War

The first post-war government undertook in themgram to make sure
that they“will not allow that predatory interests of parasitindividuals
and groups would predominate in the liberated rdjgliband that the gov-
ernment would develop the munificent social polittyalso eliminated
some consequences of discriminatory measures fierwar period and in
the interest of “national purge” it interfered ianse existing employment
relationships.

Aiming to achieve fast renewal of the national emug, the President
and the government laid down aduty to work in 1%t the Act
No. 29/1946 Coll. replaced the employment books veimployment 1D
cards. There was also constituted a single unigargzation (Revolutio-
nary Union Movement). The lawgiver also partialiyervened in labor
conditions; especially the recovery vacation.

6.3 LABOR LAW IN 1950-1992

6.3.1 Development until the Sixties

After the Communist Party gained power in Czechait@, no provi-
sions regarding employment were included in the @&vil Code of 1950.
The lawgiver explained that in an ideological waydaying that it cannot
adapt bourgeois concept in which labor is lookedasra commodity. In
that time, the labor code that was to be passedcatasady yet. Therefore
the regulation of labor law was scattered over monne laws even after
February 1948. The new law nevertheless startegriteess of unification
of the employment relationships. They started elating both the differ-
ences between the regulation of each republic adlifferences in regu-
lation that had applied to particular professions.

The previous private law nature of labor law watigg behind and the
public law aspects prevailed. The personality cnitto be more precise,
the efforts to get the core of the regulation fretatutes to legislative acts
of “lower power” reflected in underestimating staty regulation of em-
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ployees’ rights. Especially in the first half ofetlifties, non-democratic
aspects appeared in the branch of labor law; espe¢abor camps and
administrative assignments of employees.

The partial regulations passed after 1948 touctspeadally on work
conditions. Some of them applied to the duty to lkyavhich had been
established already in 1945 and which remained a865. Other were
connected with employees’ organization’s (the Rettohary Union Move-
ment) empowerment to carry out tasks of state aidtration (authorities).

a) Wage issues of employees of both private and pdgator were
generally regulated by the Act on Wages Policy 948 (No. 244
Coll.). Under this Act, the Ministry of Social Seity was entitled
to set and change wages of employees being in gmplat rela-
tionship and other bonuses and salaries of houskevgmand wor-
kers having similar status or set piecework. Thgevpolicy of the
Ministry was supposed to be based on the needs @canomic
plan and the Ministry participated in regulationtlog labor market.
Despite partial changes, the regulation of paicatian had, princi-
pally until 1959, drawn upon the act of 1947. Bwt on Workplace
Safety which was passed in 1951 (No. 64 Coll.) stateat thoth
management and particular employees shall paytitteto work
safety and prevention of occupational disease®typat the work-
places was to be inspected and superintended bg<ofithe RUM
(Revolutionary Union Movement) by means of its ixdjon bodies
and the health protection was to be superintengedodies of the
Ministry of Healthcare. Ten years after that, thet on Workplace
Safety and Health Protection at Workpla¢do. 65/1961 Coll.)
drew upon the previous Act and also replaced tier prdependent
regulation of agricultural cooperatives and privédaemers (1954)
and production cooperatives (1959).

b) One of the most problematic areas of labor lawhim Fifties was
regulation of allocation of employeésvorkforce”). The tasks of
this area were carried out by county and distratiomal commit-
tees, at which respective departments were edtablisThe original
regulation, under which only these bodies had mapowered to
make decision about allocation of workforce, waangfed in 1951
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and the respective bodies of the national comnsittad the
authority to make decisions about hiring workery dar the most
important sectors and undertakings whereas othelertakings
could make such a decision on their own.

The lack of workforce in some regions was beingelby certain
administrative methods. The administrative authotid assign
workforce to some workplaces important for publterest was
partially limited by the amendment of 1948, unddrich it was

possible to assign somebody to a workplace onlafoeriod of one
year with an option to prolong the period twicewdwer each pro-
longation could not exceed one year. The educatfogualified

laborers and especially and their assignment trfi@s was rather
problematic. Under théct on State Advance Paymermifs 1951

(No. 110 Coll), juveniles engaged in laborers’ fpssions were
educated within a system of professional school$ schools of
undertaking practice, which were run by a singletie@ authority
and after having graduated the graduates were l#semned to
particular undertakings. A special decree of 198gulated alloca-
tion of high school and college graduates; theyewassigned for
a period of three years to particular workplacesosting to the
state economic plan.

The directive approach to a practice of handlingkfayce which
was typical for the Fifties started to be changetha end of the
Fifties. Allocation of employees was further regathby the Act of
1958 (No. 70 Coll.). This Act abolished the poweassign citizens
to certain workplaces and gave more power to maké gecision
to particular undertakings and employees. The nposblematic
provisions of the previous regulation of educatioh laborers
juveniles were abolished by the Act on EducationJafenile
Apprenticeg(The Act on Apprentice®yo. 89/1958 Coll. Under this
Act, the apprentice relationships were originatedttee grounds of
apprentice agreements which were concluded betwpprentices
or eventually their statutory representatives aadiqular under-
takings which educated them. In the following yehg practice of
assigning graduates to particular workplaces was hberalized.
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The responsibility for giving jobs to college andofessional
schools was transferred to particular undertakings.

Administrative handling of employees in the Fiftisas one of the
causes of fluctuation, which, in the planned econowas a very
serious problem. Solution was usually sought in iathnative

measures and so fluctuation was to be confrontetintifing em-

ployees’ right to terminate employment relationship 1953,

traditional notice given by an employee was replagéh employ-
ment relationship termination agreement. Therefomeere unilate-
ral act by an employee was no longer sufficientaaasapproval
given by a respective manager was required. Masagere also
entitled to punish unjustified absence from workickh was done
by means of atemporary transferring the employee job for

which they were paid less. The culprits could disoe criminal
charges.

c) Workers’ participation in running companies was carried out
by means of uniform unions (Revolutionary Union Mment,
RUM) and undertakings’ councils. The intertwinemefitunder-
takings’ councils and unions was later even tighderin 1959 (the
Act No. 37 Coll.), they were transformed into unidkings’ com-
mittees of union organization and thus they becardgect compo-
nents of union organization. They took part in dregveconomic
plans and concluded collective agreements with gement of
undertakings. They also reviewed whether labor fegulations
were followed and paid attention to improving dfiedition of em-
ployees. They also significantly participated iiabsecurity issues
and were in charge of solving individual labor digs between
employees and undertakings.

Transferring some tasks from state authorities ndotm union

strengthened the status of unions only putatividy, they were
pushed away from their original role as an orgdmonawhose
purpose was to defend interests of employees.ddsbé that they
became “a gearing stick” of the Party’s policy indertakings and
emphasized the oneness of planned economic pdlitye &Gtate and
undertakings on the one side and employees orthiee. 0
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6.3.2 Labor Code of 1965

Passage of the “socialistic” constitution in 19@@itally resulted in
calls for reconstruction of the whole legal ordecluding the inconsistent
and disorganized complex of labor law norms.

At the end of the year of 1960, the Central Coneritif the Communist
Party assigned the task of preparing a labor codke Central Council of
Unions and the preparatory works started in 1962.J&nuary 1963, the
Central Council of Unions outlined the principldgegulation of particular
parts of the code and in fall of 1963 it completizel whole text of the code.
With respect to the economic problems, which thpubdic faced, and the
discussions about how they should be solved, deliloe of the final ver-
sion was postponed. Thus the National Assemblyrmadpproved the La-
bor Code, which carefully reacted to the reformposals arisen out of the
discussion about how to solve the economic chadlengntil June 1965. It
was announced under the 65 Coll. and entered amte fas of January 1,
1966.

The Code was supposed to express a new relationstween a worker
and an organization, for which he or she works. fidiationship between
laborer and his or her employer was not to be tdigomnistic nature, as it
had been before, for the laborers could activelfigpate in running the
entire national economy and their undertaking, Whias not owned by
a private owner, but was common property of all the peopleThe abo-
vementioned construction nevertheless remainecetjust an empty pro-
clamation having no reflection in the real decisinaking processes.

On the positive note, the new Code was a univéasal i.e. first labor
proceedings code, which applied to all citizensigable to work. There
were two concepts of regulation that met in thisl€dJnder one of them,
which however did not prevail, the Code was to emfiust minimum rights
of employees and allow the parties (managemenuaiah organizations)
lay down more advantageous conditions in colledib®r agreement. The
one who proposed this approach believed that ildvbeatter motivate em-
ployees within the work process and that the Codaldvnot be rigorous
while launching market mechanisms in the refornsngialistic economy.
The lawgiver nonetheless sided with the suppoérgent (mandatory)
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regulation of rights and duties, whose approach elaser to the existing
party-bureaucratic system of central planning.

The approach of the Code to the most important! legsitutes was
similar to regulations typical for the Fifties. Thenployment relationships
were originated on the grounds of employment ages¢rar sometime as
a result of being appointed or elected. The Coldsvad that employees be
transferred to another work, but only if certaimditions were met and
only for a limited period of time. An approval bysttict national commit-
tee was no longer needed for ending employmentioakhips. An em-
ployee was allowed to end the employment relatign§loth if certain
statutory stated and approved conditions were meeaen without having
to present any reason. However, as for the latterJength of notice was
six months longer. An organization was allowednd a relationship with
a worker only on the grounds of expressly statages The principles of
remuneration for work did not change at all. Thed€anticipated that
working hours be shortened in the future, whichwaob to be true. There
were even laid down certain provision of internaéibtreaties adapted by
the International Labour Organization regarding kvoonditions of juve-
niles, pregnant women, and mothers.

Immediately after the Code had been passed, itestéimat its approach
would have to go through extensive revision. Neéhadess, having been
many times amended, it survived not only the pasténber changes, but
also the separation of Czechoslovakia. The needifange was connected
with the reform of the system of running nationabmomy which was
being prepared. The contemplated diversion fromiaidimative procee-
dings and more emphasis placed on the economicoaethf management
open more space for applying collective agreemeavtide negotiating
about work conditions and for new ideas of the aflé¢he Revolutionary
Union Movement. It also anticipated that wage polie reassessed in
favor of the motivational components. These an@rothanges were sup-
posed to be reflected in the Act on Undertakindsctvwas being prepared
in 1968 and 1969, which however lost its chancbd@assed due to the
beginning of normalization and the return to buceatic approach to ma-
nagement.
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The purpose of the later amendments passed inrdiblgvember era
was to adjust the legal order to the imminent alitneeds and practice of
central planning of economy. We should mention eisflg the discrimi-
nating provisions of a 1969 amendment No. 153 ¢oLthbor Code. Princi-
pally, the lawgiver took them over from the legisla measure of the
Federal Assembly No. 99/1969 Coll., which stateat #'mployment rela-
tionship may be terminated, or an office holder roayecalled if he or she
“interferes with socialistic order of society anolSkes the faith given to him
to carry out his labor duties.’Similarly it was possible to terminate em-
ployment relationship of teachers and exclude stisdigom their school.

The issue of distribution of workforce was not laiown in the Labor
Code. According to the governmental order No. 3871€oll., which exe-
cuted the Code and which had remained in force thdibeginning of the
Nineties, ensured that the college, conservataird,high school graduates
be given a jobaccording to their education and knowledge andairtor-
dance with the needs of national economitie duty to ensure relevant
jobs was imposed upon central authorities and gooational committees.
The graduates usually started working at basic plade so that they could
be useful in the basic profession which they hashlschooled in and the
organization had to provide special care to theifgssional and political
development.

6.3.3 Development after 1989

After 1989, numerous amendments to the Labor Cadeother partial
laws aimed specially to harmonizing the regulatoth the market econo-
my and ensuring that the national laws comply witernational treaties in
force in Czechoslovakia. Labor law was changed Imnyraber of laws;
among them there was a series of three laws pebliah the beginning of
1991; the Act No. 1 Coll. on Employment; the Act.NoColl. on Collec-
tive Bargaining; and the Act No. 3 Coll. changinglamending the Labor
Code. Labor relationships regarding private enteepof citizens had been
regulated by a decree by the federal government IR%/1990 Coll.).

The Act on Employment laid down the instruments dopporting em-
ployment including creating new jobs and requadificn programs, the
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mechanism of work agencies, special status of psradth limited ability
to work, etc.

The amendment to the Labor Code No. 3/1991 Catluded typical
features of transformation to market economy:rigrggthened the principle
of autonomy of will of the parties to employmentatenship; it allowed
greater mobility of workforce; and gave a new gyaio collective agree-
ments, which were not only a legal act, but alspecific source of law.
Further there were new provisions on certain offiaghich, prior to that,
had been regulated by the legislative measuredyprtisidium of the Fede-
ral Assembly of 1990 No. 362 Coll. It also set doalteration and termi-
nation of employment relationship; especially thedationships could be
no longer altered or terminated as a result ofiglisary measure. In con-
nection with the termination of employment relasbip, it also regulated
payoffs. Moreover there were provisions on workcigikne, working
hours, recreation, wages issues, work obstacles, et

The Act on Collective Bargaining concurred on timeadment to the
Labor Code, or to be more precise, on its provision collective agree-
ments, because it was focused especially on thetiatigns leading to the
formation of a collective agreement. This Act mayrbgarded as the first
regulation of the collective labor law which, irspect with the individual
labor law, has a function of a special protectivechanism. Within the
scope of dealing with collective labor disputestéted that even going on
strike or exclusion may be allowed in extreme cases



152 An Introduction to History of Czech Private Law

7. FAMILY LAW

7.1 ATTEMPTS TO ALTER THE APPROACH
TO MARRIAGE AND FAMILY LAW

Passage of the Tolerance Patent of 1781 may bedook as the very
first significant change. This patemtter alia allowed that evangelist
churches be engaged in certain activities and, owere Catholics and
Evangelists may get married, which had been conddnirefore. A year
later, even the bindingness of betrothal, recoghizg the Catholic law,
was abolished and even the Pope himself protestesbmpally against fur-
ther reforms.

Despite all that, on January 16, 1783, the Patedvseph I, No. 117 of
the Collection of Laws, was adapted. By means f ldw, the Emperor
carried out further significant changes to thisdfief law. Clerical jurisdic-
tion over marriage disputes, which had lasted ftbententh century, was
no longer used and the authority to make decisiegarding matrimonial
disputes was given to state courts of law. BesitfesEmperor declared to
have a sole and exclusive right to regulate spaesationships.

The Marriage Patent of 1783 did not however devietm the clerical
approach to marriage and thus is laid down differales for members of
different religions, which was actually in compl@nwith the beliefs of
particular churches.

As for the regulation of Catholic marriages, whpredominated in that
era, the Patent originated from a lenient reforrthefcanonic rules. Never-
theless they brought numerous practical challeimgtt®e future. For instan-
ce, as for the hindrances, the system of canomdraices — only with
slight changes- was taken over; they included even those that dngon
the Christian approach to marriage (hindranceslédcal sanctification,
professions, and ban on marriages with non-ChnistigOn the other hand,
some of them were defined more narrowly, especrallgtives and broth-
ers-in-law) and it even laid down new hindrancegjcv had not been
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known until then. This resulted in a situation ihigh the system of state
and canonic hindrances did not correspond withamma¢her. Concurrently,
the obligatory clerical form of marriage was keptforce. This situation
put clerics on the horns of a dilemma whether asblsuch marriages that
met all the requirements set by the Patent, butndidcomply with the
requirements of canonic law and vice versa. TherRatlso fully adapted
the canonic thesis that marriage was inseparala#)olics could only be
divorced from bed and board, as it was approvethéycanon law. On the
other hand, Evangelists were granted the rightefmaration of marriage
(nevertheless as for marriages between CatholidsEaangelists, the ban
on separations applied even to the Evangelist).Pdtent did not apply to
marriages of Jews, as the rules for Jewish magiage not been issued
until 1791. Jews were allowed to define the rulesetatives and in-laws
differently and separation could be based on muagatement of parties,
which was actually the relatively most conveniew lof marriage in Aus-
tria.

One of the disadvantages of the Marriage Patedobgph Il was that,
in a many provisions, there was no clear line betwthe competence of
churches and the State. On the other hand, theiveeggproach of chur-
ches to some rules raised reaction of certain ahdjgarters; even an idea
of having obligatory civil marriages emerged in ®ate council in 1784.
None of the adverse approaches — clerical and-€ifihd prevailed so the
State did not leave its principles concerning spbuslationships during
the reign of Joseph Il. On the contrary, the ledish of this era progressed
in the last two years of the Emperor’s reign and ¢wn a new regulation
of the status of children born out of wedlock. Hraperor's Patent of 1787
accorded equal rights to legitimate and illegitienahildren, especially as
for succession and it also newly regulated thatiristof wardship.
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7.2 FAMILY LAW IN THE AUSTRIAN GENERAL CIVIL
CODE

The compilation works on codification of privateiavhich had started
already during the reign of Maria Theresa, contihdaring Joseph’s life.
On November 1, 1786, these works resulted in issiaf the first part of
the General Civil Code, whose author was Hortere Thde consisted of
five parts, the first two of which contained genepeovisions and the
following ones regulated relationships between mtarend children, the
status of orphans and prodigals. The Code incleded the laws, or their
conseqguences, which had been issued till 1781 0Athe area of spousal
and family law, it contained the Marriage Patehg Patent on Hereditary
Succession and Equality of Legitimate and llleggtienchildren.

Nevertheless the codification works did not stoferathat. With the
great help of Professors Martini and Zeiller, afimersion of the General
Civil Code was completed. This Code entered intodaas of January 1,
1812 and was published under the title “AllgemeiBésgeliches Gesets-
buch”. Its first part, which included provisions amarriage law, relation-
ships between parents and children, and wardshib @rstodianship
brought enduring stability to the field of marrialgev and family; at least
as for the material law.

Also the spousal and family law issues includedh@ General Civil
Code of 1811 drew upon the tradition of Canon ldawever the rules laid
down in the Code were authorized by the State antpliance with these
rules which was superintended by the State. Thd Ciwde considered
marriage to be a contract between spouses whichbaasd on nuptial
freedom, i.e. marriage could be entered into byyearee who was not pre-
vented from doing so by a legal hindrance. Thegal leindrances were de-
fined in the Code in a very detail. Moreover, atmal consensus, which
was an approval by a public authority, had hadetolained prior to wed-
ding ceremony until 1867. Such an approval wasrgiwe the grounds of
sufficient evidence proving that the applicants evable to provide for
themselves and their family and, further, that tiveye both physically and
morally competent. Certain occupations were loo&rdas hindrances in
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some cases. With regard to state officials, anaabrby their superiors
was needed and marriages of active soldiers weraltawed until the
compulsory service of such applicants was complededo be more pre-
cise, if the applicant was qualified as “unable”tltee military drafts.
Commissioned officers needed not only an approyahbir superiors but
they also had to put down a relatively high dep@gitto 120 000 K).

The General Civil Code laid down the institute airnage as a bond of
two unequal persons; women were in subordinatetiposiHusband was
declared to be head of his family and his wife wabe subjugated to his
power and had to help him with their estate, hookkhand carry out his
orders.

With regard to termination of marriage, the Codel8fl1 stated the
following options, which however differed according religion of the
spouses: a marriage could be either declared toubliied or terminated
by separation or ended due to the fact that ortbeoSpouses died or was
declared to be death. Nevertheless the separatiens not available to
Catholics until 1919. They were only allowed to detorced from bed and
board, which meant that the spouses did not halreetdogether, but from
the legal perspective, the marriage still existddnce the separation ap-
plied only to non-Catholics. As for Jews, the sapan could be based ei-
ther on husband’s will, adultery or mutual agreenzemd Evangelists could
be separated due to having committed adultery,ngabeen sentenced to
five or more years in prison, having left the hugbanischievously, having
tried to endanger his life, maltreatment or irréisie antipathy.

It emerges from the above discussions that theepimaf law of mar-
riage under the ABGB was not — especially for Citlko that far from the
tradition of the Canon law as it was as for thesjangs provisions of the Jo-
seph’s Marriage Patent. The complications thateafosm the Marriage
Patent were not eliminated, but, moreover, thereevaemerous collisions
of competences of clerical bodies, which had thbaity to make decision
about origination of marriage, and state bodieschvivere entitled to deal
with spousal disputes including divorces and sejmraFurther changes in
this respect had not appeared until 1855 when eocdat was concluded
(see below).
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The other group of relationships, i.e. law of p&rey) was laid down in
the third chapter of the Code, i.e. the Sectioris-186. The principle that
men (husbands) had privileged role within theirifgriwas not abandoned;
men were in charge of choosing a name for theis, kijiving an approval
with possible covenants of their children, makimgidion about education
of their children and also administering the propef their children. In the
cases of divorce or separation, the children stayi#dtheir father. Never-
theless there was an exception that boys untilathee of four and girls
younger than seven were given to their mothers. Cbde also reenacted
that legitimate and illegitimate children have Hetent status.

7.3 THE DEVELOPMENT OF FAMILY LAW
IN THE NINETEENTH CENTURY

The above discussed antagonisms, which were takemby the resto-
red regulation of spousal issues from the Josefplisdation, remained to
be, as it was already mentioned, the cause of tiageeollisions between
the Canon and state law. While in the course ofrélign of Joseph Il any
potential discrepancy had been resolved to thefth@fiehe State, this time
the situation was different, as Pope’s personaluintion in Rome helped
change the Emperor Francis’s idea in favor of eds;gespecially as for the
issue of origination of marriage and the relatigpdbetween the different
set of canonic and secular hindrances. The prigete now entitled to
reject to bless a wedding ceremony owing to candmiclrances, even
though such hindrances were not approved by thie.Stan the contrary,
Emperor stopped all the ongoing cases dealing avtissue that someone
got married according to the Canon law despitelaetindrances.

The further compromises in favor of the Catholicu€ih which did not
comply with the original wording of the Civil Codegarded mixed marria-
ges. The Austrian government issued an officiarjprietation of some of
its ambiguous provisions. This was carried out Bans of decrees by the
Court Office (Hofkanzlei) issued between 1814 a®@5L They defined
a new matrimonial hindrance, so-called “hindrant€atholicism”, which
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meant that after a mixed married couple got sepdréds opposed to the
Joseph’s Marriage Patent, the separation was alldwethe Civil Code),
the Evangelist party was allowed to get marriedirggaut the Catholic
party was not. Separated Catholics were boundddy tharriage as long as
their former Evangelist spouse was alive.

The State was nevertheless not willing to compremaisymore and is-
sued an Emperor's Patent of 1819 on Proceedind#ainmimonial Issues,
which served as exact guidelines for courts.

Only the new situation in which the Metternich’soeet got was sup-
posed to eliminate at least some the controvepsmlisions of canonic and
state law of marriage. One of the most importasties was the issue of
mixed marriages of Catholics and Evangelists. 1§ wesolved in 1841 by
the Austrian government’s accepting the Pope’suotbn which ordered
that priests try to persuade fiancé and fiancéetmenter into such mar-
riages. If however they did not change their mitiee churchmen were
supposed to proceed with the wedding ceremony dnllge Evangelist
party promised in writing that he or she would nwist that his or her
Catholic spouse leaves the Catholic Church andhéair she agrees that
any children born in such a wedlock would be raise@ Catholic way.
Otherwise marriages with no religious ceremoniesewe be just entered
into the Registry Office. Nonetheless this was thet end to the competi-
tion between the State and church with regardsdtimonial law. After
a negotiation that had taken several years andhwhias led on behalf of
the Austrian government Professor Raucher, on Aufj8s 1855, a Con-
cordat with Vatican was signed in Vienna (Rauch@rgposal made in
1836 that all matrimonial issues be put under thbarity of the church
did not get through). The Concordat stated thasguction over matrimo-
nial issues be passed to clerical forum. The Statonly entitled to regu-
late civil results of marriages and the EmperogseRt No. 185 of October
8, 1857, which entered into force on January 181&wen abolished the
application of matrimonial law provisions laid dowmthe Civil Code to
Catholics. Simultaneously there was issued an uastm for clerical
courts, in which the rules of the Canon matrimokagl, both material and
procedural, were laid down.



158 An Introduction to History of Czech Private Law

The Emperor’'s Patent No. 185 stated that therestabkshed diocesan
consistory courts appointed by relevant bishopsanig they had the au-
thority to deliver judgments regarding validity afiarriages under the
Canon law. One could appeal against their decisionarchbishops and
then to Pope. Thus the State was not to interfieyengore in matrimonial
issues. All hindrances to marriage, which as framdra of Maria Theresa
the State had tried to carry through the Canorsridecame to be only pro-
hibited and for which the State could impose crahisanctions, but their
non-compliance had no effect as for the validityr@rriage. The relation-
ship between the State and religion was gettingenaod more compli-
cated. Discrepancies between the secular andallé&iindrances were to be
resolved by recommendations given by churchmenfiaaté and fiancée
desist from getting married. However if they instston the marriage, an
approval given by a bishops sufficed. On the ottad, if a marriage was
declared invalid by one of the clerical courtshbis had to make an an-
nouncement to land’s political office which consently drew conclusion
for civil issues. Similarly the view of clerical gds was crucial when giv-
ing an approval for divorces from bed and board thedState waived any
influence on releasing from matrimonial hindrances.

The provisions of the Concordat applied to margagenon-Catholics
as well and mixed marriages fell under the jurigdic of the Catholic
clerical court and marriages became inseparabledtr parties if at least
one of the parties had been Catholic at the timendéring into marriage.
This also applied if both parties joined the Cath@hurch at the wedding
ceremony even if they had already left the churefotte filing petition for
separation.

For the Catholics, the Concordat was actually arneto the matrimo-
nial Canon law in its medieval form: the principlelsofficialdom and of
formal procedural truth in proceeding were restpprdceedings were led
in Latin and in writing; there were used rigid laas assessing evidence
and the parties were granted no right to be hessdor the material law,
and with regard to the relationship between thetdars matrimonial law
and the Canon law, there were no significant chanBesically only the
act of espousal became to be binding and theflistatrimonial hindrances
was extended.
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It seemed that the new situation was similar t¢ biedore the Marriage
Patent of Joseph Il was passed. In fact, it wassnofThe Concordat of
1855 did not affect for instance the “political sensus for marriages” and
administrative approvals or proscription to get nieak; on the contrary the
Section 111 empowered the State to create all lohdgministrative limits
to nuptial freedom.

In the complex process of changes that were taglage in Austria
after the fall of the Bach’'s absolutism, one canmiss the efforts to
change the matrimonial law. The first period of thgputes over the cha-
racter of matrimonial law aimed at changing theémegthat had been set
by the Concordat of 1855. Nevertheless numerouslétye proposals,
including the Muhlfelder’s Clerical Edict of 186ad not been listened to.
Also the efforts to eliminate the needed politicahsensus for marriages
were not successful.

The second period of the changes to matrimonialtzok place after
the so-called Austro-Hungarian Compromise. Libehald not been able to
influence law of marriage more significantly urit867. In December 1896,
the Vienna's Assembly enacted the Articles on thedamental Rights of
Citizens, whichinter alia ensured equality of religions. In the spring of
1868, the political consensus for marriages wadisitea. It was done
either in assemblies where liberals held majoritypp means of govern-
mental decrees.

Other important steps in the field of family lawnedhe “laws of May”,
enacted on May 25, 1868. The first of them, No. ré8tored the applica-
tion of matrimonial civil law to Catholics and trs=cond, No. 49, was
called an inter-confessional act and it executgdiitant changes in status
of children born in mixed marriages. Under this |&ays were supposed to
follow the religion of their fathers, as opposedgids who were to keep
their mother’s religion. Moreover this law statéatt all adverse preceding
law be abolished. Consequently, the church wasreddeot to carry out
marriages that did not comply with the rules of @&non law. However
the law took this into account and it recognizetemporary civil marri-
ages, which could be entered into at district eiaf church rejected
a marriage due to hindrances that were not recedniy/ the civil law.
Further steps of the reform of matrimonial law Haeen delayed on the
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procedural ground because of impatience of theathiaor so long that the
new concept of a statute on matrimonial law in Aasdid not get through.

The efforts to change the rules regarding matrimloiaiw stopped and
reversed in 1870 when the Pope himself termindtedConcordat, because
it had been repeatedly breached by the Austriae.dtevertheless, in that
time, the situation was so controversial that epartial novelization of
some provisions of the Civil Code did not get tlgloshe Senate. Hence, as
for most citizens, the matrimonial law remainedtba level set up by the
Patent by Joseph II.

As well as in 1870s, the efforts to reform matrinataw in the monar-
chy at the beginning of the twentieth century cealshrhe final end to re-
form efforts was brought by the World War |. Notiwgtanding that partial
revision of the Civil Code was carried out durihg WW]I, only one of the
tree amendments touched on the family law. The éimendment, which
was enacted by means of the Patent No. 276/191¢harttdird amendment
No. 69/1916 supplemented by the decree on genastbaianship influ-
enced the relationship between parents and thidreh. The objective of
these amendments was to support the children’s taghlimony, simplify
adoptions by people more well off than the origipatents and completely
change the concept of custodianship.

7.4 CHANGES IN FAMILY LAW IN THE FIRST
CZECHOSLOVAKIAN REPUBLIC

7.4.1 Passage of the Act on Separation

The end of the World War | brought with it the faflthe monarchy and
establishment of Czechoslovakia. As for the fidifamily law, the famous
reception norm (the Act No. 11/1918 Coll.) adapteth the Austrian and
Hungarian norms and therefore this legal dualiswegése to troubles; this
situation lasted for the entire existence of that fiepublic.

With regard to the field of family law, it is undotedly interesting that
the very first proposal, which was introduced ia BRevolutionary National
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Assembly on its very first session on November 11918, was a proposal
given by Dr. Bodek concerning matrimonial law. On the other hahdks i
a historical fact that especially the discussionsiovelization of matrimo-
nial law while trying to revise the Civil Code 0811, were one of the most
crucial reasons why the codification efforts weoé successful in the end.

First it seemed that the proposal to reform theimanial law, as it had
been elaborated and introduced at the end of the gfe1918, would not
bring special polemics. Its complex approach helpedte the concept of
marriage more understandable to laymen and theessiohal character of
matrimonial law was narrowed. However there wereaaly a lot of repro-
aches in the explanatory report and the clericattgus opposed especially
the proposal of civil marriage and the possibilityget separated. After
a half year of debates, a governmental proposéldimg a lot of compro-
mises was approved. It was passed in the AssemmbMay 22, 1919 and
was published as No. 320 in the Collection of Laws.

The Act on Separation, as the matrimonial amendmadtbeen called,
established facultative clerical marriage, whichamtethat fiancés and fian-
cées had the option to choose whether they hawrewhdding ceremony at
a church or at a district office. Moreover, the adment repealed some
matrimonial hindrances and uniformly formulated tteuses on which
separation could have been based. The provisiotsnoinances and sepa-
ration however could not be applied in Slovakiajokleven deepened the
impractical dualism in this field of law. The amemeht limited the confes-
sional elements of matrimonial law to certain ektas numerous hindran-
ces having canonic origin were abolished and thoopf separation was
given. Generally we can regard the Act No. 320/1Gd8. as the most im-
portant interference with family law during the ida@ra of the pre-Mu-
nich republic.

Nevertheless the practice showed that this law bkt some weak-
nesses. They were to be eliminated by the comgm of matrimonial
law, which was supposed to be carried out togetiérthe revision of the
General Civil Code. Nonetheless nearly twenty yedrsevision works,
which started in 1920, did not bring the expect=iilts.

Matrimonial and family law was thus changed onlyrbgans of nume-
rous partial laws during the era of the first rdpublhese laws were espe-
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cially the Act No. 256/1921 Coll. on Protection@hildren in Custody and
lllegitimate Children, the Act No. 56/1928 Coll. gkxdoptions, the Act
No. 4/1931 Coll. on Protection of Persons EntitlecdRequest Support or
Board and Lodging (the Alimony Act) and some goweental decrees
executing the particular laws. Further changeshi fteld of family law

were stopped by the Munich events and by the wha. plost-war history of
the development of family law is a completely diffiet chapter.

7.4.2 Preparation of Codification of Family Law

Legal historians usually pay attention to legakéabiat had been a part
of the legal order and thus provably penetrated the legal culture of
a particular state. However even the legal conciiysiishad never entered
into force and thus only remained in the phastegé ferendanfluenced
the evolution of law. One of them was the attenaptadify family law
while preparing Civil Code during the era of thee{dunich republic,
which is discussed below.

The establishment of Czechoslovakia brought afsogmt change not
only for state, but also for law. Despite that fewt the reception norm,
which had been announced on October 28, 1918, t@mlyofixated the
existing legal situation, in fact, the norm was kmoto have created the
abovementioned legal dualism. It was a challengitugation for civil law,
which according to the then classification contdifemily law. In the for-
mer Austrian territory, civil law had been codifiby the General Civil
Code (ABGB) since 1811 and the area of family wegulated by the
amendments adapted during 1914 and 1916, wherehs area of the for-
mer Hungarian territory, only some areas of cigilviwere regulated by
written law, as otherwise there was consuetudidawy, whose sources
were often difficult to define. Family law was rdgied by the Act No.
XXX1/1894.

In this challenging situation, it seemed to be ingpat to have passed
a new civil code, which would be in force all owbe state territory and
there were several reasons for that. The unitatg steeded a uniform legal
order especially in the so important branch of that civil law is. The se-
cond reason was the practical aspect and fearsos$ilpe collisions
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between both legal orders that were in force. bashot least the agedness
of the old Austrian Civil Code was to be taken iatttount as well. Never-
theless the reigning quarters did not tackle anyentmmplex legislative
work and, on the contrary, the easiest solution agwoached: the Mini-
stry of Justice prepared Czech translation of tivd Code of 1811, which
as for the field of family law had already been aded in 1919 by the Act
on Separation No. 320 Coll. and this translatiors wknned to be estab-
lished as a new civil code. However the civil lapesialists, Professors
Kréma and Svoboda, who had been asked to review thgopad, did not
support this idea. Thus the Ministry of Justice emslka commission of
experts to elaborate areport on which directionukh be taken while
preparing the new civil code. The consultations thak place on March 6
and June 16, 1920 resulted in issuing a guidebnédareful revision” of
the existing Civil Code. Together with that it weesommended that the
legal order valid in Slovakia and the CarpathiarthRoia be taken into
account. The task to work on revision of the Ctvdde was assigned to
four, or more precisely, five subcommittees, in abhboth the representati-
ve of Ministry of Justice, Ministry of Unificatioand other judicial specia-
lists were to participate.

The family law subcommittee dealt with provisiorigtee chapters two,
three and four of the first part and provisionsharlding contracts — the
chapter 28 of the second part. Professor Katkadaasea referent of this
committee, whose members were the administer tdHigh Land Court
Dr. Cerman, the notary DCerny, and attorneys-at-law Dr. Léwy and
Dr. Sobtka, the advisor to the High Land Court Winsch arel riotary
Dr. Zemek. In spite of the fact that the subconeeitt for the general part
of the Civil Code and subcommittees dealing with laf obligation had
completed their work in December 1920, the subcdtemifor family law
kept on working until 1923 and its proposal waslishied in 1924. In 1923
and 1924, the Ministry of Unification also issuerkport assessing how the
proposed legislation corresponds with the lawsarcd in Slovakia and
Carpathian Ruthenia.

The first stage of the revision work was closedpbgsenting the sub-
committees’ proposal for public discussion. Accogdto the guidelines of
1920, the next step was that the single parts efptoposal would be
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welded together and in so doing even the comméatshiad arisen out of
the public discussion were to be taken into comattn. This was to be
done by so-called super-revision commission, witielll to follow the
principles that had been agreed in 1920. This casion started working
after holding a meeting with representatives of Miristry of Unification
on May 20, 1925. Nevertheless the activities af timmission, joined by
members of the Slovakian commission for civil lastarted on February
15, 1926. The super-revision commission held 32g&tmgs and the last
meeting took place on November 4, 1931. The dnaft arose out of these
meetings was printed at the beginning of 1932 amd t® numerous offices
and organizations so that it would be made acdestibpublic and this
proposal was also discussed by ministers. Firgt,itiber-ministers pro-
ceeding had been carried out in writing but it wame and more clear that
this approach to shaping the complete version efpgitoposal would be
very time-consuming. The Ministry of Justice sudggdshat all parts of the
new Civil Code be discussed at 32 inter-ministeresetings and these
meeting were taking place as from June 18, 193sutir July 24, 1935. In
the fall of 1935, the Ministry of Justice called the super-revision com-
mission to shape final version of the draft of @mde. Senate of the Natio-
nal Assembly published it in 1937 as a print No5 42nder the title
Governmental Proposal of New Law.

Even in this case, it was based on the Austrian BB& to be more
precise the draft to the Civil Code of 1931. Nehel¢ss there were major
changes in the institutes of family law. Only thepsions on persons,
which had been included in the chapter three, wadeen over from the first
part of the draft of 1931, which covered rightspefsons and family law.
The governmental proposal did not adapt the cheyptes through five of
the draft of 1931, which regulated family law, ooma precisely matrimo-
nial law, legal relationship between parents antticdn, adoption, custodi-
anship and wardship and support. On the contramyesprovisions on
family law from the Austrian Civil Code and the firaf 1931 were in-
cluded in the proposal of 1937. It concerned egfligcihe provisions on
obligations of children being in their fathers’ pemand custodians, further
it concerned laws on proprietary rights of spoussduding provision on
prenuptial agreements. The abovementioned partfarofly law were
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supposed to be included in law of obligations; lamspatrimonial agree-
ment remained also in the proposal of 1937 in mioms on law of
succession.

Thus only a torso of the codification of family laemained and there
was no unified approach to enactment of these gims. There were nu-
merous causes that had led to the situation that nfofamily law issues
were not included in the final version of the Ci€ibde and that did not be-
come a part of valid law. Some of them are mentidredow.

The issue of independence of family law as a pacblianch of law was
not sufficiently justified by the legal theoristdevertheless the approach of
some legal theorists was and still is differentnifg law has been looked
on as a component of civil law. And it seems thadeeially the different
quality of relationships which were to be regulabgdthe Civil Code “uni-
formly” had become a significant obstacle that itedpading to regulation
of proprietary issues of matrimonial and familyatenships in the draft of
the Civil Code, they prevented their personal aspecbe included. This
approach emerged from underlining the economiciogiships in families.

Even if we leave the more or less positivist apphgave could find
a lot of other reasons that caused the failureodification attempts within
the field of family law in the era of the first ngiglic. The main causes may
be the ones that follow: legal dualism establishgdhe reception norm;
impetus of ideas about marriages and family whiath been influenced by
religious ideologies and clerical law for centuriaad of course the stand-
pattism with which the unification was approachauld the lenient adjust-
ments of ABGB to new circumstances.

The differences that were arising from the différmygulation in both
parts of the republic were often disputed and ttegjarded especially the
essence of marriage, its origination and termimadad even equality of
spouses, which included the proprietary equalitywels

The question about the essence of the marriagebéais dealt with
many times throughout the history. The traditiongligious concept of
marriage as a “sacrament” was, after Joseph lhdhed also by ABGB,
because it recognized it as an agreement. Dedpiteeachanges that mat-
rimonial law had gone through during the era of menarchy, the Czech
lands inherited a state in which family law — exXcppoprietary issues —
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was mostly captured by “the clerical provisioncoil law”. As for Slova-
kia, the reception norm adapted the Weckler's Aot XIXX1/1894, which
was undoubtedly more progressive in many aspecideaed to the civil
concept of marriages. Moreover the situation wasgizated by the fact
that only the Sections 1 through 12, 25 and 2%hefrhatrimonial amend-
ment of 1919 were applied in Slovakia.

These different recourses resulted in numerousutispduring the pre-
paratory works on new family laws. The issue ofjioid@tion of marriage
was dealt with in the Act No. 320/1919 Coll. ThectBen 12 stated that it
be up to fiancé and fiancée to decide whether thepse civil or clerical
marriage. With regard to Slovakia, it was undoulytedstep back, for the
obligatory civil marriage had been already intragllian 1894. And thus, as
this provision raised many contradictory ideas wdrmulating the matri-
monial amendment, there were many disputes whiibetating the draft
of the new Civil Code. Although the concept of tiviarriage gained vic-
tory in the proposal of 1924 and origination of rieye was regulated
similarly in the draft of 1931, the authors wereaasvof all kinds of nega-
tive reactions, especially from clerics. The fisalution of this problem
had been repeatedly postponed and finally it wasadrihe parts of family
law that were not included in the draft of 1937.

There were also controversies regarding the kimdsrmination of mar-
riages. Notwithstanding that there a certain pregyie the regulation had
been achieved by adapting the Act on Separatiomsas not applied in its
full extent in Slovakia and so a complete termimatbf marriage — separa-
tion — was allowed differently in both parts of threpublic. Though the
draft recognized two causes for separation: brakendof marriage and
overwhelming antipathy, the interpretation of them®ns gave rise a num-
ber of all kinds of polemics.

Over the entire period of preparing the Civil Cotthe issue of the status
and role of wife and husband and relating propmjeitssues between spou-
ses were discussed numerous times. Even on thds tere were adverse
proposals. Aside from the fact that the draft tasder from ABGB the
complicated system of statutory proprietary rightspouses and contrac-
tual proprietary rights, the situation was mordidifit due to pertinacity of
the Czech and Slovakian lawmakers who supported pitieciple of
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keeping the property gained during the marriagarsgp and the well-es-
tablished Hungarian principle of common propertythe last revision of
the proposal, the lawmakers turned to a comproniisespite of the fact
that they moved towards the institute of commorpprty of spouses as for
the property gained during marriage, they did nalweded such a situation
that judges may make adverse decision. Moreovarwiffe did not protest,
her husband was to be in charge of her assetscigipevomen did not
consider this provision as an expression of equadifamily.

Nevertheless, as | have outlined in the introductitvere were much
more disagreements and discords over many issuds pieparing the
codification of family law. When at least some t& parts had seemed to
acceptable for being enacted, the Supreme Countessg@d its doubts
whether it is suitable that some parts of family lae codified when there
would not be a complex solution for the branch amily law. Similar
approach appeared at the First nation-wide unifinatonference o lawyers
in Bratislava that took place in 1937. Its resantrequested that complex
regulation of family law be included in the Codeahy participants justi-
fiably pointed that the lack of complexity of theoposed solution would
cause further unexpected and hardly avoidable gnadl

Despite all these difficulties, the proposal of il Code including
the abovementioned sections on family law was dedifed in committees
and commissions of the National Assembly and it prapared for plenary
sessions of houses, the Munich agreement of 19§fpetl the work. Not
even the desperate attempts to carry the draftifidct at least in the form
of a governmental decree on the grounds of empagexit went through,
because March 15, 1939 completely thwarted theooutcof the twenty
years of codification efforts on the field of ciaihd family law.
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7.5 FAMILY LAW AFTER THE YEAR 1945

7.5.1 Introduction

It is well known that~amily Law in the former Czechoslovakia was de-
signed according to the Soviet patteas in other satellites of the Soviet
Union due to Czechoslovak-Polish commission atier communist take-
over. There were alot of reasons for it. Beside pllitical one, let us
mention the problem calleldgal dualism(bipartism) in the Czech lands
and Slovakia. Let us add that the forr@mmpilation Commission on Reco-
dification of Civil Codefailed to create new Civil Code that would cover
Family Law matters as wedf?

However, the results of the Compilation CommissiarRe-codification
of Civil Code serve as an inspiration for the ekpevorking on re-codifi-
cation of Civil Code in these days. Of course, ptmpects are taken into
consideration.

7.5.2 The Communist Take-Over and Czechoslovak-Psh
Commission

After the communist take-over in 1948, the tradiéib distinguishing
between Public Law and Private Law was abandonedorling to the So-
viet model, the Czech legal order was divided nefatively separated legal
branches. Not only the new Constitution of May 948, but many new
acts were passed in the so-called juridical twa-ypdan (pravnicka dvou-
letka) to found communist law. The destructive characietraditional
values of law was pointed out in the series ofltiternational Encyclope-
dia of Family Law?®*

203 5ee the Draft No. 425 from 1937.

204 For the general view on the communist Family Laempare MLADENOVC, M.,
JANJIC-KOMAR, M., JESSEL-HOLST, CThe family in Post-Socialist Countries. Interna-
tional Encyclopaedia of Comparative Laviol. 1V, Chap. 10Tlbingen, 1998, p.-351.
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Provisions of Family Law were enacted in the reamnily Law Act(Act
No. 265/1949 Coll.§* which was passed beside the new Civil Code (Act
No. 141/1950 Coll.). The separation of the Codes tha result of the con-
ception of artificial atomisation of legal ordercacding to the Soviet
model?*® The new Family Law Act was concentrated only oergonal
relationships among family members”. Property atspe€ marriage were
regulated insufficiently in the Civil Code. Protiect of property rights of
the child was missing at all.

The aim of the new Family Law Act was to purify Rimiaw from
characteristics known in the bourgeois society imdaw?*’ That is why
the Family Law Act followed the ideals embeddedhre Constitutionof
May 9, 1948. The communist family based on marriage pronounced as
a basis of communist state. Because the commupegttg and the com-
munist law intended to eliminate the influence loé Catholic Church on
social life, the form of obligatory civil marriageas stipulated as an exclu-
sive one. The concept of marriage as a contractlaionship was disre-
garded and marriage was made upon the affirmafi@pauses on marry-
ing before a national committee. The hate agahestctergy escalated into
criminalisation of priest§?®

The new Family Law Act simplified the terms for otuding a valid
marriage. Both, the Constitution and the Family L&et stipulated equali-
ty of man and woman in marriage and family. As personal rights and

For the Czech reality in details, see HADERKA, The Czech Republic — New Problems
and Old Worries. International Survey of Family L4894 The Hague — Boston — London:
Martinus Nijhoff Publ., 1996, p. 18197, and HADERKA, J.A Half-Hearted Family Law
Reform of 1998. International Survey of Family LafBristol: Jordan Publ., 2000,
p. 119-130.

205 5ee ANDRLIK, J., BLAZKE, J., KAFKA, A(eds.),Zakon o rodis. Komentd. Praha:
Orbis, 1954, p. 13 ff.

206 See BELOVSKY, P.: Rodinné pravo. In: BOBEK, M., MOLEK, FSIMICEK, V. (eds.),
Komunistické pravo ¢eskoslovenskiBrno: Masarykova univerzita, 2009, p. 463 ff.

207 5ee KHAZOVA, O., Family Law within the former SetiUnion: More differences or
more in common? In ANTOKOLSKAIA, M(ed.), Convergence and Divergence of Family
Law in Europe Antwerp — Oxford — New York: Intersentia, 2007 97 ff.

208|n details see TUREEK, J.,Civilni siatekIn: Pravnik No. 2/3, 1950, p. 71-82.
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duties, the spouses had equal rights and dutieg,were supposed to live
together, to be faithful to each other and helgheztber. As for matrimo-
nial property law, the regulation was based onpitieciple of community
property with an option of contractual modificattonNo ante-nuptial
agreements were allowed. After-divorce maintenave® constructed as an
exceptional measure.

Marriage dissolution, too, was considerably sinpdif The old institu-
tion of separation was repealed. Marriage was teatad by divorce based
on an objective principle which was the irretrieleabreakdown of rela-
tions between the spouses. This objective prinoipds modified by the
principle of a breakdown due to one of the spoutadt, namely in the
case of granting divorce and its legal consequerMasied spouses could
not be divorced without a consent granted by theadled exclusively
faultless spouse. If so petitioned by both spoubescourt could omit the
fault to be rendered in the verdict. Family Law Acts amended twice.

Beside the Family Law Act, a discriminating lawpsiiating marriages
with aliens was passed (Act No. 59/1952 Coll., Oartying Aliens).
Under this law marrying a person with other thae @zechoslovak citizen-
ship was only possible on approval of the MinistfyfHomeAffairs or an
authority empowered by it. Without such an apprawatriage could not be
concluded. The Act was in force until 1964.

Let us mention sompositivesregarding children. Family Law Act was
considered to be the Code of the Rights of thedChihe law maker estab-
lished equality between t children born in the wellland children born
out of wedlock. The “pater familias” was changetbipower of parents.
Unfortunately, Family Law Act did not regulate depolitical reasons any
individual personal substitute care of childrentsas traditional foster
care.

Let us add that the Family Law Act was later on adeel: in relation to
divorce (Act No. 61/1955 Coll.) and adoption (Aab.NL5/1958 Coll.).
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7.5.3 Sixties

Due to the passing of tidew Constitution in 196(No. 100/1960 Coll.)
proclaiming the victory of socialism in Czechoslkie all codes from pre-
vious period were substituted by new adtee Act on the FamilfAct
No. 94/1963 Coll.) andhe Civil Code(Act No. 40/1964 Coll.). The new
Act on Family and the Civil Code are said to beren®re simplified than
the older ones. Some experts speak about furthigansation of legal cul-
ture.

As the main change, the divorce law and regulabbrmatrimonial
property law is to be mentioned. Divorce regulatethe Act on the Family
was based only on irretrievable breakdown of refeti between the
spouses. The rules of undivided co-ownership ofisp® as a basic institu-
tion of matrimonial property law were introducedarCivil Code. Only
things in “personal ownership” could be the objefctindivided co-owner-
ship of spouses. The law was rigid, without anyspmbty of making
a contract. The Codes were amended several tiniahdse changes were
of minor importance.

The Act on the Family was amended, mainly in tharyaf 1982 (Act
No. 132/1982 Coll.)and 1992 (Act No. 234/1992 QpNvhen the church
wedding was again established. Howeymrrge from ideological princi-
ples and terminology was done quite late aftefalief the Berlin Wall, in
1998 (Act No. 91/1998 Coll.).

7.5.4 The Fall of the Berlin Wall

The favourable atmosphere of the post-revolutioriopeof the early
1990s provided the lawmakers with a great spacea f@-codification of
the basic codes, mainly the Act on the Family d&dQivil Code. Unfortu-
nately, that advantage was missed. On the contthey/most important
codes were amended many times, partially and lgckity proper concept,
which made the life of users of the law in practiegy complicated dis-
turbing the legal consciousness of the public abstracting the full for-
mation of ,the state of law" in the country.
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That is why both the Act on the Family and the O@wde do not meet
the requirements of the contemporary society gefiity. Since the early
1990s there have been some projects of a Family ded@arm. Unfortu-
nately, the systematic ones were rejected. In génee have to admit that
the results of legislative work are far from theside of most Czech legal
theorists to have a really effective Family Lawpast of the civil law sys-
tem in compliance with the democratic traditiorCantinental Europe. The
first signs show that the reform has been greet#ld mo cheers — with
a few exceptions - and that courts, solicitorsjaaare centre workers and
other professional who have to bear the main buadeapplying the Fam-
ily Law in practice are rather embarrassed anddmgsabout it.

Nevertheless, thanks to thele of the Constitutional Couft? the “old
law from the 1960s” started to be newly interpreiredharmony with the
Constitution. As changes of majorimportance mustraamtioned the fol-
lowing ones:

« the Charter of Fundamental Rights and Freedobesng part of the
Constitution (Constitutional Act No. 23/1991 Colbringing into
operation the Charter of Fundamental Rights andcedewms as
a constitutional law adopted by the Federal Assgroblthe Czech
and Slovak Federal Republic, implemented in Cantgtital Law of
the Czech Republic by a ruling of the Board of @mech National
Council No. 2/1993 Coll.), promulgated (human rghtreaties to
the ratification of which Parliament has given d@snsent and by
which the Czech Republic is bound and which male tduArticle
10 of Constitution part of the legal order and directly applicable
prevailing over domestic ordinary law (see Appehdix

* the small amendment of the Act on Family (Act N84/2992 Coll.)
which re-introduced religious marriage into thedlegyder,

» the so-called great amendment of the Act on Faamly Civil Code
(Act No. 91/1998 Coll.) which brought out “refornof divorce and
maintenance duty between ex-spouses and matrimpniglerty
law, changed adoption etc.,

209 5ee mainly Rulings of the Constitutional Court Rb.US 15/09 and No. US 72/1995.
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» the law concerning “hidden” child delivery (422/20Goll.),

« the law regulating partnership between the samepaexers- Act
on Registered Partnersh{jct No. 115/2006 Coll.),

» the Act against Domestic Violen@&ct No. 135/2006 Coll.).

7.5.5 The Need for Re-Codification of Family Law

It is possible to say that the above mentionedglasthanges of Czech
Family Law prepared the ground for the decisive stéhe re-incorporation
of Family Law institutes into the Civil Code as tbasic source of private
law. The time for enabling the realisation of thezand detached phase
could come — the phase of the private law famibutation reform recom-
mended in studies for a general discussion on #eelCFamily Law accor-
ding to designed law so that it should get closahé current legal regula-
tions of European countries.

In the spirit of the European tendencies, the varrkhe re-codification
of the civil code as the basis of the private |as burrently been proceed-
ing in the Czech Republic. The work should resalfiunified, coherent,
systematic, clear, complete, and at the same tiecessarily open code.
This direction of development of the Czech Famibwl,. defined by the
subject-matter of the Ministry of Justice (ref. Ne623/00-L of January
29th 2001), can be characterised as an effort éatera European conti-
nental civil concept of the Family Law. Family Lawles were incorpora-
ted inthe Second Parof the working version (draft) of the re-codified
private law code, which, apart from the matters rodified by the Act on
the Family, also includes marital property law, dsh®n the principle of
full private autonomy between the spouses, furtherights of marital and
family dwelling and other connected property issureduding the private-
law rules against domestic violence. The new @wate will also regulate,
among others, the registered partnership of peafptee same sex. After
new elections, the draft should be submitted toRhdiament again for
a further legislative process in 2011.
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7.5.6 Conclusion

The explanatory note tihe first version of the Draft of the Civil Code
(2005) mentions several times that Czech Family eas a result of
Sovietization and that one of the major aims of Bnaft is to achievelis-
continuity with the communist Civil Codes of 1950 4964and with the
communist Family Acts of 1949 and 1968e can fully agree with the
Draft’s statement that Czech Private Law must coloser to European
standard$'® Let us hope that new Czech Civil Code will meetti**

210 5ee the explanatory note, I. general part, pmdifallowing, and the partial explanatory
notes to the individual clauses of the Second P&dmily Law, pp. 92 and following of the
Draft for the Civil Code. Part One to Four. Drafitlee working committee. Praha: Ministry
of Justice, without reference, without year (sprid@05) [in Czech]. [Main compilers:
K. Elid§andM. Zuklinovd Then, see the 2011 version of the Draft — wwetige.cz.

21l See ANTOKOLSKAIA, M.(ed.), Convergence and Divergence of Family LaWuno-
pe Antwerp — Oxford — New York: Intersentia, 2007.



Ladislav Vojaek, Karel Schelle, Jaromir Tauchen et al. 175

BIBLIOGRAPHY

Textbooks on Legal History

ADAMOVA, K. D¢jiny soukromého prava verstini Evrog. Praha: C. H.
Beck, 2001.

BILY, J. L. Pravni dfjiny na tzemCR. Praha: Linde, 2003.

JANOSIKOVA, P.; KNOLL, V.; RUNDOVA, A.Meznikyceskych prav-
nich @&jin. Plzei: AleSCergk, 2005.

KADLECOVA, M.; SCHELLE, K; VE§ELA, R.; VICEK, E.Déjiny ces-
kého soukromého pravRlzeai: AlesSCengk, 2007.

MALY, K. a kol. D¢jiny ceského a‘eskoslovenského prava do roku 1945,
Praha: Linde, 2003.

MALY, K.; SIVAK, F. D¢jiny statu a prava vCeskoslovensku do roku
1918.Praha: Panorama, 1988.

SCHELLE, K. a kol.Ceskoslovenskéejiny statu a prava (19181945).
Brno: MU, 1991.

STIEBER, M.D¢jiny soukromého prava verstni Evrog. Praha: vlastnim
nakladem, 1930.

URFUS, V. Historické zaklady novodobého prava soukroméhraha:
C. H. Beck, 1994.

VANECEK, V. Déjiny statu a prava vCeskoslovensku do roku 1945
Praha: Orbis, 1975.

VANECEK, V. Kratké ajiny statu a prava eskoslovenskiPraha: SPN,
1955.

VANECEK, V. Malé djiny statu a prava \CeskoslovenskiPraha: Prace,
1947.

VLCEK, E.Pravni ajiny CSR (1939-1947lomouc: UP, 2005.

VOJACEK, L.; SCHELLE, K.Ceské pravni giny do roku 19450strava:
Key Publishing, 2007.

VOJACEK, L.; SCHELLE, K.Pravni dsjiny na Gzemi Slovensk@strava:
Key Publishing, 2007.



176 An Introduction to History of Czech Private Law

Published Historical Relics, Documents and Colleains of Documents

ADAMOVA, K.; SOUKUP, L. (eds).Prameny k diinam prava weskych
zemichPlzai: AlesCensk, 2004.

BENKO, J.Dokumenty slovenskej identitya Statnostidl.221. Bratislava:
Narodné literarne centrum — Dom slovenskej litaxgtli998.

BRANDL, V. (ed.). Kniha Drnovska. Kritickymi i &cnymi poznamkami
opat'ena Brno: nakladem vlastnim, 1868.

BRANDL, V. (ed.).Kniha RoZmbersk&raha: Jednota pravnicka, 1872.

CAI?A, F. Vybrané prameny k pravningjshdm stedoevropskymBrno:
Cs. A. S. Pravnik, 1931.

CADA, F. Kniha Tov&ovska — zaklady jejiho textu. IBtudie o rukopi-
sech 1970.

HRDINA, 1. A. (ed.).Texty ke studiu kanonického prav&lzei: Ales
Cerek, 2007.

HRDINA, I. A. (ed.).Texty ke studiu konfesniho prava. (fesky stat.
Praha: Karolinum, 2007.

ROUCEK, F. Ceskoslovensky zakonikcansky a obanské pravo platné
na Slovensku a Podkarpatské ReisihaCs. Kompas, 1926, 1932.

ROUCEK, F. Ceskoslovensky zakon &mcny. Praha:Cs. Kompas, 1928,
1932.

ROUCEK, F.Novéceskomoravské pravo snmecné Praha: Kompas, 1941.

Rad zivnostensky. PrahaCeskoslovensky kompas, 1926.

SCHELLE, K.Vyvoj statni spravy v dokumentech |Btho: MU, 1992.

SCHELLE, K. Ceskoslovenskéginy statu a prava v dokumentech 1.
Obdobi boje za statni samostatnost (£2191.8).Brno: MU, 1993.

SCHELLE, K. Ceskoslovenskéejiny statu a prava v dokumentech Il
Ustavni systém (1938938).Brno: MU, 1993.

SCHELLE, K. Ceskoslovenskéejiny statu a prava v dokumentech Il
Statni sprava (1918.938).Brno: MU, 1993.

SCHELLE, K. Ceskoslovenskééjiny statu a prava v dokumentech V.
Zahranini politika, organizace soudnictvi, pravni Upravieosomiky
(1918-1938).Brno: MU, 1993.



Ladislav Vojaek, Karel Schelle, Jaromir Tauchen et al. 177

SCHELLE, K. Ceskoslovenské¢jiny statu a prava v dokumentech V.
Druhd republika (19381939).Brno: MU, 1993.

SCHELLE, K. Ceskoslovenskéejiny statu a prava v dokumentech VI.
Obdobi nesvobody (1939945).Brno: MU, 1993.

SCHELLE, K.; VLCEK, E. Dokumenty z‘eskoslovenskychejih statu
a prava 1937-1948Brno: MU, 1994,

SCHELLE, K.; SCHELLEOVA, |.Civilni kodexy 1811-1950-1968rno:
MU, 1993.

SCHELLE, K.; SCHELLEOVA, |Pravni tprava civilnihaizeni (Historie
a souasnost). I., ll¢ast.Brno: MU, 1995.

SIVAK, F.; KLIMKO, J. Dokumenty k dejinam $tatu a prava na Gzemi
CSSR. I, lIBratislava: UK, 1974.

VANECEK, V.; MALY, K. a kol. Prameny k djinam statu a prava Ces-
koslovenskuPraha: SPN, 1967.

VASICA, J. Literarni pamatky epochy velkomoravské -8885. Praha:
VySehrad, 1996.

VESELY, Z.Déjiny ceského statu v dokumenteBiaha: Epocha, 1994.

Other Bibliography

ADAMOVA, K.Pojem Korunaceska. MySleni o statu v histodeského
krélovstvi do pdatku 19. stoletiPlzei: ZCU, 1995.

ADAMOVA, K. akol. Déjiny ceského soudnictvi do roku 1938raha:
Lexis Nexis CZ, 2005.

ADAMOVA, K.; MATES, P. Pravni povry. Praha: Linde, 1996.

BALIK, S.; BALIK, S. ml. Pravni ajiny evropskych zemi a USA. Sy
nastin Plzei: AlesCergk, 2002.

BALIK, S.; HLOUSEK, V.; HOLZER, J.; SBO, J. Politicky systém
c¢eskych zemi 1848-198%no: MU, 2007.

BARTL, H. Osterreichische Rechtsgeschicht€raz: Leykam-Verlag,
1986.

BAXA, B. Srem KralovstviceskéhoPraha: Josef R. Vilimek.



178 An Introduction to History of Czech Private Law

BOHUSLAV, J. V.Ruko¥r Zivota spolkovéhdPraha: Dr. Frant. B&ov-
sky, 1901.

BUDNIK, J. Prozatimni statni7zzeni CSR.Praha.Ceskoslovensky kom-
pas, 1947.

ENGLIS, K. Soustava narodniho hospagéi. 1., Il. Praha: Melantrich,
1938.

FEJTO, F.Rekviem za mrtvouiisi. O zkdze Rakouska-Uherskaraha,
1998.

FLODR, MBrnenské rdstské pravo. Zakladatelské obdobi (—13%3o:
Matice moravska, 2001.

GALANDAUER, J. Vznik Ceskoslovenské republiky 1918. (Programy,
projekty, predpoklady) Praha: Svoboda, 1988.

HARNA, E.; FISER, RD¢jiny ceskych zemi. I., IPraha: Fortuna, 1995,
1998.

HAVLIK, L. E. Slovanské statni Gtvary ranéhoestowku. Praha: Aca-
demia, 1987.

HAVLIK, L. E. Kronika o Velké Mora& Brno: Jota, 1992.

KAPLAN, K. Pravda o Ceskoslovensku 1945-194Braha: Panorama,
1990.

KAPLAN, K. Pét kapitol o UnoruBrno: Doplrek, 1997.

KAPLAN, K. Korenyceskoslovenské reformy 19@&@sno: Doplrek, 2000.

KNOLL, V. Predikat. In Toma$ Durdiklustrovana encyklopedie hrad-
Dodatky 2 Praha: Libri 2005.

KNOLL, V. (ed.). Acta historico-iuridica Pilsnensia 2006. Sborniki-p
spevkii ze setkani pracovnikkateder pravnich din z Ceské republiky
a Slovenské republiky ve dnech 21.-23. 9. 26061 AleS Cerek,
2007.

KNOLL, V. (ed.). Pocta profesoru Stanislavu Balikovi k 80. narozamin
Acta historico-iuridica Pilsnensia 2008lzai: Ales Centk, 2008.

KUKLIK, J. Londynsky exil a obnowéeskoslovenského statu 1938-1945
Praha, 1998.

KUKLIK, J. Myty a realita tzv. BeneSovych dekrd®raha: Linde, 2002.



Ladislav Vojaek, Karel Schelle, Jaromir Tauchen et al. 179

MALY, K. (ed.). Pocta akademiku Véaclavu Vétkovi k 70. narozeninam
Praha: UK, 1975.

MALY, K. Ceské pravo v minulostPraha: Orac, 1995.

MALY, K; SOUKUP, L. (eds).Vyvoj prava Weskoslovensku v letech
1945-1989Praha: Karolinum, 2004.

MALY, K; SOUKUP, L. (eds).Vyvojceské Ustavnosti v letech 1618-1918
Praha: Karolinum, 2006.

MARSALEK, P.ProtektoratCechy a MoravaPraha: Karolinum, 2002.

RANDA, A. Pravo vlastnické dle rakouského prava vduku systematic-
kém.Praha, 1922.

RAUSCHER, RZemské miry na Moré&Praha: nakladem vlastnim, 1919.

RAUSCHER, RDe¢dické pravo podléeského prava zemskétiratislava:
Pravnicka fakulta Univerzity Komenského, 1922.

RAUSCHER, RK rukojemstvi veském zemském praRraha: nakladem
vlastnim, 1923.

RAUSCHER, RO néalezech zemského sougského v XVI. stoletPraha,
1923.

RAUSCHER, R.Volebni kapitulace a korunowai reversy panovnikve
statech stedni EvropyBratislava: Pravnicka fakulta University Komen-
ského, 1925.

RAUSCHER, RO vzniku popravt a oprave:. Lwéw, 1930.

ROUBIK, F.Cesky rok 1848Praha: L. Kundj 1931.

ROUCEK, F.; SEDLACEK, J. a kol.Koment# k Ceskoslovenskému obec-
nému zakoniku @anskému a atanské pravo na Slovensku a v Podkar-
patské RusiPraha: V. Linhart, 1935-1937.

SCHELLE, K.Bibliografie pravnich djin Moravy 1945-1990Brno, 1992.

SCHELLE, K. (ed.)Vyvoj pravnich kodifikacBrno: MU, 2004.

SCHELLE, K.; SCHELLEOVA, I. a kolSoudnictvi (historie, s@asnost
a perspektivy Praha: Eurolex Bohemia, 2004.

SCHELLE, K.; SCHELLEOVA, I.; VOJKEK, L. Pronm¢ny statu a prava
ve druhé polovi& 19. stoleti. Vybrané problémigraha: Eurolex Bohe-
mia, 2006.



180 An Introduction to History of Czech Private Law

SCHELLE, K.; TAUCHEN, J.Grundriss der Tschechischen Rechtsges-
chichte Miinchen: Dr. Hut Verlag, 2010.

SCHELLE, K.; TAUCHEN, J.; HORAKOVA, M.; SALAK, PProtektorat
Cechy a Morava — jedna z nejtratijSich kapitol¢eskych novodobych
d¢jin (vybranné problémy)Brno: The European Society for History of
Law, 2010.

SCHELLE, K.; TAUCHEN, JRecht und Verwaltung im Protektorat Boh-
men und MahrenMiinchen: Dr. Hut Verlag, 2009.

SCHELLE, K.; VOJACEK, L. Stat a pravo v letech 1848-1918 viedb-
evropském kontextBratislava: BVSP, 2007.

SCHELLE, K.; VOJACEK, L. (eds).Stat a pravo v obdobi absolutismu
Spisy PF MU v Bra. Rada teoretick&:. 295, 2005, Brno: MU.

SCHELLE, K.; VOJAEK, L. (eds).Rakousko-uherské vyrovnani 1867
a jeho statopravni dbkledky weskych zemich a na Sloven€lsirava:
Key Publishing, 2007.

SCHELLE, K.; VOJACEK, L. (eds).Stat a pravo v letech 1848-1918
ve stedoevropském kontextu. Shornikspevki z mezinarodni konfe-
rence, konané v Bratislav.— 2.¢ervna 2006Bratislava: BVSP, 2007.

SCHELLEOVA, I.; SCHELLE, K.Vyvoj kodifikace ofanského prava.
Brno, 1993.

URFUS, V. Zdoméaceni Sekového prava a gatky prava obchodniho.
Praha, 1959.

URFUS, V.Pravo, U¢r a lichva v minulosti. Uvokni Gwrovych vztali
na pechodu od feudalismu ke kapitalismu a prawavrecipovaného
Fimského prav@&rno: Univerzita J. E. Purkyn 1975.

URFUS, V. Historické zéklady novodobého prava soukroméhmmha:
C. H. Beck/SEVT, 1994.

VANECEK, V. K soudni imuni¢ duchovnich statk na Morav. Praha:
nakladem vlastnim, 1931.



Ladislav Vojaek, Karel Schelle, Jaromir Tauchen et al. 181

VANECEK, V. Zaklad pravniho postaveni klastera a klasterninostat-
ku ve staréndeském stat(12.—15. stol.). Zakladatelska prava — Pozem-
kova vrchnost — ImunitaCast 1.—3.Praha: nakladem vlastnim, 1933,
1937, 1939.

VANECEK, V. Dvé studie k otazce pravniho postaveni klastera adtas
niho velkostatku ve starédeském sté@ Praha: nakladem vlastnim,
1938.

VANECEK, V. Ceské pravnictvi za kapitalismiPraha: Nakladatelstvi
CSAV, 1953.

VANECEK, V. Ceské ,kobyli pole* jako pravni institucdraha:CSAV,
1959.

VANECEK, V. (ed.).Miscellanea historico-iuridica. Sbornik praci @ji
nach prava napsanych k ostasedesatin JUDra Jana Kapras&dné-
ho profesora Karlovy univerzity, jeha/gteli a Zaky.Praha: nakladem
vlastnim, 1940.

VANECEK, V. (ed.)Ceska narodni rada, #m ceského lidu. K 25. vy
osvobozeni.PrahatNR, 1970.

VEBER, V.Osudové unorové dri8raha: NLN, 2008.

VESELA, R. akol.Rodina arodinné pravo. Historie, stasnost a per-
spektivyPraha: Eurolex Bohemia, 2003.

VESELA, R. akol.Rodina arodinné pravo. Historie, stasnost a per-
spektivy Praha: Eurolex Bohemia, 2003.

VESELA, R.Vyvoj rodinného prava do roku 193tno: MU 1993.

VESELY, F. X.V3eobecny slovnik pravni. |.-Rtaha: nakladem vlastnim,
1896-1899.

VOJACEK, L. Urazky, pomluvy, nactiutrhani. Ochrana cti‘@skosloven-
ském trestnim pravPraha: Eurolex Bohemia, 2006.

VOJACEK, L.; SCHELLE, K.Rakousko-uherské vyrovnani 1867 a jeho
statopravni dsledky weskych zemich a na Slovensku. Sborrigpgy-
ki ke 140. vyrai rakousko-uherského vyrovnddstrava: KEY Pub-
lishing 2007.

VYKOUPIL, L. Slovnikéeskych djin. Brno: Julius Zirkus, 2002.



182 An Introduction to History of Czech Private Law

Vyznam Unora pro rozvojed o statu a pravuPraha: Universita Karlova,
1974.

WANDYCZ, P. S.Cena svobody. &dni Evropa v ginach od stedowku
do sowasnosti Praha: Academia, 1998.

WEYR, F.Teorie pravaBrno — Praha: Orbis, 1936.



ACTA UNIVERSITATIS BRUNENSIS

Prof. RNDr. Jana Musilova, CSc., Mgr. Iva Zlatusapv

Prof. RNDr. Zuzana Dosla, DSc., Mgr. Michaela Hasi@mva,

Doc. PhDr. Jana Chamonikolasova, Ph.D., Doc. JUaxef Kotasek, Ph.D.,
Mgr. et Mgr. Oldich Krpec, Ph.D., Doc. PhDr.tRena LukaSova, CSc.,
Prof. PhDr. Petr Macek, CSc., Mgr. Petradakbva,

Doc. RNDr. Lubomir Popelinsky, Ph.D., Prof. MUDmra Vask, CSc.,
Prof. PhDr. Marie Vitkova, CSc., Mgr. Martin Zvan&h.D.,

PhDr. Alena Mizerova

AN INTRODUCTION TO HISTORY
OF CZECH PRIVATE LAW

Eds: Prof. JUDr. Ladislav Voja¢ek, CSc.
Doc. JUDr. Karel Schelle, CSc.
JUDr. Jaromir Tauchen, Ph.D., LL.M. et al.

Published by Masaryk University 2011
Faculty of Law Publications No. 391 (number of ttedical)

Editorial Board: J. Kotasek (head), J. &, V. Kratochvil,
N. Rozehnalové, P. Mrkyvka, J. Hurdik, R. #&H, J. Sabata

Printed by: Tribun EU s.r.o0., Cejl 32, Brno, Czé&tpublic
1%¢ 2011

ISBN 978-80-210-5592-6



muni
PRESS

ISBN 978-80-210-5592-6

\‘/“b"ix'e“ 9"788021"055926" >



